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PREFACE. 



TT seems to be agreed among lawyers that no controversies, as a 
*" rule, are tried before courts with so little satisfaction to the 
litigants and their counsel as building cases. The lawyer finds them 
usually so technical as to require an amoxmt of special study on his 
part quite disproportionate to their importance ; while the parties to 
the controversy often suffer, or think they suffer, as much through 
what they regard as their counsePs inability to understand building 
matters as through what their counsel, with more reason, considers 
their own inexcusable ignorance and neglect of the legal principles 
relating to their business. These difficulties are, obviously, such as 
can be relieved, to a considerable extent, by means of a book present- 
ing the most important decisions of the courts in building cases, with 
the principles on which the decisions are based. Such a book the 
author has endeavored to prepare ; and, although the limitations of 
his legal learning have obliged him to quote, wherever possible, the 
actual words of judges, in statements of the law, instead of making 
assertions on his own authority, he has endeavored to make these 
quotations so comprehensive as to give the reader, whether lawyer or 
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layman, a more accurate idea of the judicial view of the various 
subjects than can usually be obtained from digests ; and, by searching 
through hundreds, perhaps thousands, of volumes of reports, he has 
tried to collect everything of importance that American jurisprudence 
has to offer in regard to building cases. As a result of this labor, 
the number of citations will be found very large ; but the author's 
experience has shown that counsel in building cases often find such 
references convenient, and he hopes that in this way, if in no other, 
his work may be found of use to a profession in which he counts 
many kind friends. Indeed, without their aid, and that of the 
officers of the Social Law Library of Boston, to whom he owes his 
sincerest thanks, this volume could hardly have been written ; and, 
while they must not be charged with any responsibility for its failings, 
they should certainly have a share of the credit for whatever merit it 
may be found to possess. 

22 COKORE88 Stbbkt, BO8TOV, Mam., August 1, 18M. 
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ARCHITECT, OWNER AND BUILDER BEFORE 

THE LAW. 



CHAPTER I. 
The Architect and the Owner. 

TITHERE is an old proverb, that " he who undertakes to be ^^^^tect 

A his own lawyer has a fool for his client" ; and if one who •honid koow 
*^ sometliiiiff of 

essays to be his own architect usually purchases at a very high iaw. 

price a very imperfect knowledge of some portion of the art of 
building, the man who imagines that by reading a few law- 
books he will be enabled to get the better of his less in- 
structed fellow-citizens is likely to have his illusion removed 
still more suddenly and unceremoniously. 

Nevertheless, as by knowing something of the art of constmC' 
tion persons of intelligence are led to greater respect for those 
who devote their lives to the study and practice of that art, 
and, by understanding their counsels better, derive greater ben- 
efit from their services, so may a layman, by knowing some- 
thing of the legal rights and responsibilities which belong to 
his position, be enabled to avoid the misunderstandings which 
lie at the bottom of nearly all business disputes, at the same 
time that he is forewarned against the errors by which he will 
incur the penalties of neglect of duty, and fortified, if neces- 
sary, in his endeavors to resist intentional fraud, or to enforce 
just claims. Among all the business relations which men enter 
into, there are none, perhaps, more complex than those which 
are involved in the construction of a building, by the cooperation 
of a multitude of contractors, journeymen, and dealers in mate- 
rials, under the supervision of an architect, for the owner of the 
land on which the building is erected, who is also the employer 
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of the architect ; and it speaks more for the general honestj 
and good faith with which such operations are carried on than 
for the prudence of the persons who engage in them that there 
are hardly any two classes of men whose legal statns, in regard 
to other people, is so undefioed as that of architects and 
builders. 

Of these, the architects seem to have had the least occasion 
to appeal to the law in defence of their rights. Perhaps a 
million building contracts, taking the world over, are carried 
into execution every year, and it would be strange if, out of all 
these, disputes enough should not arise to make the list of 
building cases decided in the courts a tolerably long one ; but 
architects are not only less extensively employed than builders, 
but appear to be even more peacefully inclined, and cases to 
which architects are parties are rare. For this reason, much 
that relates to the legal position of architects must, for want of 
judicial decisions bearing precisely on the point, be inferred, or 
at least illustrated, by the comparison of cases belonging to the 
history of somewhat similar professions, yet, scanty as is the 
material for fixing his exact relations to other persons, the 
architect is so important a factor in building contracts carried 
out under his care that it is best to begin by defining those re- 
lations as carefully as circumstances will allow, taking up first 
the mutual duties and obligations of the architect and his 
client, the owner of the future building, and afterwards those 
which exist, or may, under certain conditions arise, between 
the architect and the builder. 
it^'s'^Bnl ^^ architect may be employed in two different ways to 
pioymmit. render professional services. He may be hired, at a given sal- 
ary, payable by the day, or week, or month, or year, to perform 
certain duties, or he may be simply engaged to do a certain 
piece of work, either for a fixed sum, expressed or implied, or, 
as is more usual, for a small percentage on the cost of the con- 
struction carried out under his charge. His engagement to 
render service in either of these ways forms the subject of a 
contract between him and his employer, and as it is upon this 
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coEtract that be must rely for obtaining bis compensation, be 
cannot be too careful to bave tbe^ terms of the agreement 
clearly understood by both parties. In consideration of the 
liability of the human memory to error, and to prevent inno- 
cent persons from being imposed upon by people professing to 
have claims against them, founded on long-forgotten conversa- 
tions, the laws of all civilized countries provide that no court 
shall recognize, or assist in enforcing, any agreement for services 
which are not to be performed within one year from the time 
of the making of the agreement, unless the agreement, or some 
memorandum of it, shall be in writing, signed by " the party 
to be charged,'' that is, by the one from whom payment is 
sought. This rule is strictly applied in the case of hiring sal- 
aried employes, and when a man is, let us say, appointed city 
architect, or engaged as assistant engineer, *^ for one year from 
the first of next month," or <<for twelve months from the 
begirjiing of the next financial year," he may be dismissed, 
without fault on his part, at any time before the expiration of 
that period, and will be without redress, unless he can show a 
contract, or a memorandum of his appointment, or some other 
unmistakable evidence of the terms of the understanding be- 
tween him and his employer, expressed in writing, and signed, 
in some manner satisfactory to the court, either by the em- 
ployer or by an authorized representative. There are many 
instances of the application of this rule, which is one of the 
sections of the Statute of Frauds, and appears, in nearly the 
same words, in the statute-books of all our States, as well as in 
those of other countries ; but one or two illustrations will be 
enough. In a certain case a land-owner, on the twentieth of 
July, hired a steward, agreeing verbally to employ him for a 
year, but allowing him a few days to make arrangements for 
his change of place. The steward entered upon his duties on 
the twenty-fourth of July, and afterwards found occasion to 
call upon his master to perform his part of the agreement, but 
failed, the court holding that the contract of hiring was void 
under the Statute of Frauds, for want of writing. So where a 
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jonrDejman wtigon-baflder yerballj agreed to work two yean 
for a certain firm, for which he was to receive one hundred 
dollars, or fifty dollars a year, and, after working for them six 
months, became tired of his bargain, and left them, it was held, 
Bvnn, when his employers sued him for breach of contract, that the 

agreement, not being in writing, was void nnder the Statute of 
' Frauds. It b worth noticing, however, that it seems to have 
been the condition that the agreement was to ba for two years, 
for one hundred dollars for the term, which brought it unmis- 
takably within the statute, and if the contract had been, let us 
say, for services for two years at a dollar a week, there appears 
to be some doubt whether it might not have been enforced, 
although not attested by any written paper. In the discussion 
of the same case before the Supreme Court of the State of New 
York, reference was made to another, in which the defendant 
had verbally promised to pay the plaintiff, a minister, a salary 
of two dollars a year for his services. The services were duly 
rendered, and the defendant, probably thinking that the min- 
ister could not bear the loss of interest on his salary so well as 
10 JohiM. B^ himself, paid him a dollar every six months, instead of waiting 
until the end of the year before paying him his two dollars. 
This went on for several years, until differences arose between 
the minister and the capitalist, and the former had to bring 
suit to have the contract fulfiled by the other party. His 
claim was resisted on the ground that the agreement, being for 
services not to be performed within a year, was void under the 
Statute of Frauds. The court, however, decided that in the 
absence of any written contract or memorandum, the fact that 
the minister had got his dollar every six months wa,8 evidence, 
the value of which might be estimated by a jury, going to show 
that the real intention of the parties was to have the minister do 
six months' work at a time, and get his pay for it as soon as he 
had earned it, and if the jury concluded that this was the actual 
intention, the Statute of Frauds was inapplicable to the con- 
tract and it might be enforced. Fortunately for the minister 
the jury did come to this conclusion, and he recovered the 
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aiaooDt of his claim. It has been decided in Connecticut, also, 
where an engagement was made with a man to work in a 
factory a year, at a dollar a day, and the agreement was after- 
wards repudiated, that as there was no time agreed upon for 
the man to begin his work, he might have begun it immedi- 
ately, and as the Statute of Frauds only refers to contracts 
which in their nature cannot be carried out within a year, it did 
not apply here. 

Although the courts do not assent to any evasion of the law, 
they will accept a written and signed memorandum, made sub- 
sequently to the verbal agreement, and intended to refer to it, 
as a good substitute for it^ and this written memorandum may 
be made at any time before the contract is completed. A good 
example of this is to be found in a case where a verbal contract 
was made for the sale of some coal, which was afterwards re- 
. pudiated by the seller, and a suit for damages was contested on 
the ground that the contract was void by the Statute of Frauds. 
It was proved that some time after the verbal agreement of 
sale was made, the purchaser wrote to the agent of the defend- 
ants, asking for '^ a statement of our coal engagement," and 
received an answer, recounting the quantities and prices that 
had been agreed upon. This reply was signed by the agent, 
and the court held that it was a sufficient memorandum, and 
that the signature was sufficient to make the contract binding. 

Where there is no attempt at fraud or extortion, the courts 
are disposed to interpret the Statute of Frauds as favorably as 
possible for the party who would suffer by its strict enforc*3- 
ment. Even in the matter of the signature which the statute 
requires, a very liberal interpretation is allowed. In one case, 
where a contract had been written in the common form, recit- 
ing that '< I, A. B." agree to some matter, but had not been 
signed in the usual place, on the line left blank for the purpose 
at the bottom of the page, the enforcement of the contract was 
resisted on the ground that it was not signed, and was therefore 
void ; but the court, finding that the agreement was filled out 
in the defendant's handwriting, held that his insertion of his 
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own name, although not in the usual place for a signature, was 
a sufficient signing to satisfy the statute, and that he could not 
escape from his agreement. 
Kerfoot A still more striking instance of the disposition of courts to 

Oiomweii prevent people from using the technicalities of the law to evade 

11511^003.'' ^^^ir obligations is to be found in an Illinois case, where an 
agreement was made by the abuttors on certain streets for 
having the roadway covered with gravel. A written contract 
was drawn up, under which all the abuttors, who were de- 
scribed in it by name, were mentioned as parties, and two of 
them were appointed as a committee to sign it on behalf of all. 
One of the abuttors, who may be called A. X., was authorized 
by a neighbor, whom we will call B. X., and who was one of 
the committee appointed to sign the contract, to sign the docu- 
ment for him, and did so under the form " B. X. by A. X.," 
but did not sign it on his own account. A. X. subsequently 
refused to pay his part of the cost of the gravel, saying that he 
did not sign the contract, and was not bound by it, but the Su- 
preme Court held that his signature as agent for another per- 
son indicated that he had read the contract, and if he had done 
so he must have seen. that he was himself mentioned in it, and 
that it was intended to bind him as well as the other abuttors, 
and having under these circumst£lnces signed it as agent for 
another person, without at the time protesting against his own 
name being included as a party to the agreement, he must be 
presumed to have assented to it, and his signature for B. X. 
ought to be regarded as sufficient evidence that he, as well as 
the person for whom he signed, intended to be bound by it. 
In cases where there is a doubt whether the contract is really 
to be performed within a year, and consequently, whether it 
must be written and signed, or not, the courts, where there is 
no indication that any false or improper claim is made, gener- 
ally hold that although the employment to which the contract 
relates may not have been actually carried through within a year, 
still if it could have been so carried through, the agreement re- 
lating to it does not fall within the Statute of Frauds, and may 
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be recogmzcd and enforced at law, although not in writing. 
This view of the subject has a particular interest for architects, 
who often make verbal contracts for planning and supervising 
building operations which extend over a much longer time than 
a y^aXy and, although it would be unwise to encourage them in 
this hazardous practice, it may not be amiss to say that the con* 
ceptions of courts as to the amount of building that might be 
done within twelve months, if necessary to save a man from an« 
deserved hardship, are based on the most liberal estimates of 
the rapidity with which it is possible for mechanics to work. 

It must be observed, however, that the sanguine fancy of the 
jury in this regard will not be allowed to be brought into play 
if the contract or specification, or any other evidence relating 
to the engagement between the architect and his employer, 
shews that it was not intended or expected, at the time when 
the engagement was made> that his task would be completed 
within a year. If, for instance, as not unfrequently happens, 
an architect is employed to render the usual professional ser- 
vices in connection with a building to be erected or altered 
"when the leases expire," or when anything else happens 
which as both parties know, cannot occur within a year, he 
should be careful to have his engagement in writing, signed by 
his client, or 'he will find )iis contract, if it should be put to the 
test, void. If he has done any work for his client, such, for 
instance, as the preparation of the plans, before receiving no- 
tice that the other party abandoned the agreement, it seems to 
be the rule that he can recover a proper price, to be determined 
by the jury, for such services as he has already rendered, but 
the absence of a written contract in such cases debars him from 
claiming, as he might otherwise do, his full fee, as well as dam- 
ages, in case his client should think fit to discard him before 
the work was begun, or while it was in progress, and appoint 
some one else in his stead. 

In the case of works carried out under the ordinary circum- 
stances, it might be thought that a clause in the contract with the 
builder, drawn up by the architect, and specifying a date for the 
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completion of the building more than twelve months from the 
time of the engagement of the architect who was commissioned to 
design and supervise the work, would bring the contract between 
the architect and the owner within the Statute of Frauds, and 
make it void if not in writing : but the architect is, under such cir- 
cumstances, protected to some extent by the consideration that 
it might not have been known, when he agreed with his client, 
that so long a time would have to be allowed for the building 
operations; and even if this resource should fail him, it has 
been held that the assignment, in a verbal contract for build- 
ing, of a date of completion more than a year from the time 
when the contract was made, did not bring the contract within 
the Statute of Frauds, for the reason that the agreement in fixing 
the date <' at or before " which the building should be finished, 
did not forbid the builder to complete it many months before 
the contract time, if he wished to do so, and thus fulfil his 
agreement within the year, while the statute related only to con- 
tracts which obviously could not be completed within that time. 
Unless the agreement between the architect and his employer 
relates to work which is not to be performed within twelve 
months from the time of making the agreement, or unless the 
former's services are rendered or promised in consideration of 
marriage, which is naturally not a conunon experience among 
architects, or unless the architect is to receive a piece of land 
or other real estate as compensation for his services, it is not 
necessary that the agreement should be in writing. On the 
contrary, it may be verbal, or implied, or partly written, and 
partly verbal, or implied, and will be just as binding as if writ- 
ten, and signed by the parties, and can, if there is no difference 
of opinion between the parties as to what the agreement 
was, be as easily enforced at law as a document in writing. 
Unfortunately, men are in such matters too often forgetful and 
careless. They do not pay attention to what is said to them, 
and forget what they said in reply, and it is consequently very 
common to find the parties to a verbal contract a few weeks af- 
terward differing widely, although perhaps conscientiously, as 
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to what it was that they mutuallj agreed to do. In case of a 
controversy on the subject the testimony of one party about 
the agreement, if no fraudulent intent is apparent, is just as 
good as that of the other, and whether a jury decides that one 
party is wholly right, and the other wholly wrong, or strikes 
ao average between the two claims, as it is more disposed to do 
in doubtful cases, there is sure to be disappointment on one 
side or the other. Architects, who are accustomed to hearing 
the conflicting assertions of their clients and the contractors as 
to what agreements or promises have been made during the 
progress of works under their charge, hardly need examples of 
the distortions which the remembrance of facts will suffer under 
the influence of self-interest; but it may be well to remind them 
of the numerous instances in which members of their profession, 
after having done work in pursuance of a verbal engagement, 
have been met, on presenting a bill for their services, with the 
answer that the party who employed them perfectly well re- 
membered that they had agreed to render those services for 
nothing. In many cases the employer honestly believes this, 
basing his belief perhaps on some remark or action of the ar- 
chitect which neither can accurately recall, and if the architect 
fails to convince the other of his error, or refuses to accept a 
compromise in the matter of his bill, he must be prepared to 
hear his employer swear in court solemnly, and in good faith, 
to facts which never existed outside his own imagination. To 
do the courts justice, they are generally unwilling to believe, 
without better evidence than unsupported assertion, that any 
professional man would be foolish enough to spend his time and 
skill for nothing ; but, to use the words of an American judge, 
if two equally credible persons give directly opposite testimony, 
the testimony of one " neutralizes " that of the other, and the 
architect who is so unhappy as to become involved in a dispute 
in which he has nothing but his recollection of a verbal agree- 
ment to rely upon is likely to find the compensation which he 
recovers measured by something more than the residue which 
remains after deducting his opponent's claims from his own. 
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There will be much mcxre to say upon this subject when we 
c<Hne to the reladons of the builder with the other party to his 
contracts, but architects will do well to take notice that as they 
are more likely than builders to make their contracts orally, so, 
the results of their labors being less tangiUe than those of the 
boilder's work, they are often worse prepared to convince a jury 
of the justice of their claims. 

The best remedy for the inconyeniences and dangers of ver- 
bal contracts lies in the provision of written memoranda, which 
will not only serve to refresh the memories of the parties them- 
selves, but, if a controversy in regard to the contract should be 
brought into court, will be of the gr^itest importance as evi- 
dence. In fact, so great is the value which the law attaches to 
writing, that if either party can produce a letter or written 
memorandum of any kind which goes to show what the terms 
of an agreement were, a court will generally decline even to 
listen to a witness who endeavors to refute, by quoting mere 
conversations, the evidence afforded by the written document. 
It is not necessary that the writing should be in the shape of a 
formal contract Letters, with replies to them agreeing to the 
terms proposed in them, are excellent evidence of the intention 
of the parties, and an agreement made in this way cannot 
easily be broken by either party. So also, if an architect, for 
example, should write to an intending client, mentioning his 
terms for his services, or, as is often done, enclosing a tariff of 
prices, and the other should not at the time make any objection, 
but should request the architect to proceed with the work, and 
should suffer him to carry it to completion, the letter would be 
regarded as showing the terms agreed to between the parties, 
and only strong and direct evidence of its having been verbally 
set aside would be admitted to contradict it Even if the per- 
son to whom the architect offered his services on certain terms 
should not actually request him to render those services, but 
should offer no objection to his doing so, and confer with him 
or otherwise recognize his actions as the work went on, and 
should at the end profit by his labors, he would be assumed. 
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mileds he could show evidence to the contrary, to have agreed 
to the terms which the architect proposed at the beginning. 

In default of formal agreements, or of terms submitted in 
writing by one party, and either expressly or tacitly acquiesced 
in by the other, a comparatively vague memorandum of the 
agreement, or of the understanding existing at the time be- 
tween the parties, will be much better than nothing, and will 
give the one who can produce it a great advantage over persons 
who have nothing to depend upon but their own assertions in 
regard to the circumstances, which are very likely to be flatly 
contradicted by the assertions of the opposing party. In such 
cases, even a memorandum of the terms agreed to, or the re- 
quest made by the party to be charged, or of any other item of 
the understanding between the parties, made by the person who 
afterwards desired to profit by it, would be far better than 
nothing, and if he could satisfy the jury by the examination of 
the note-book in which it was written that it was made at the 
time, and in good faith, he might find it of considerable service. 

Still better than this, in the case of a verbal contract of any 
kind, is a note of the circumstances of the agreement, made 'rxj 
a third party, especially if the third party was a person familiar 
with the subjectrmatter of the contract, and was present when 
the verbal agreement was made, and took note of it at the time 
in writing. In the absence of a written document signed by 
the parties, or of a letter from one of them expressing the 
terms which he offered, with written or tacit acceptance of them 
by the other, such an impartial memorandum would have great 
weight, and could hardly be contradicted by the mere recollec- 
tion of one of the parties. Although architects are not, perhaps, 
likely to need such testimony very often in their own behalf, 
they may be of great service to their clients by remembering 
the value of it, and acting themselves as the impartial takers of 
notes in regard to bargains made between their clients and 
others in their presence. As all architects know, the approach- 
ing completion of a building, particularly of a dwelling-house, usu- 
ally serves as the signal for a multitude of minor agreements, 
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relating to grading^ planting, famishing and other matters. 
Although the proprietor commonly makes his own bargains 
for these matters, the architect is frequently consulted about 
them, and is in consequence often present when the agree- 
ments are made, and, as the agreements are almost always 
verbal, and consequently liable to be misunderstood or partially 
forgotten on one side or the other, the architect can help both 
parties, but his client more particularly, by writing down the 
items of the bargain, with the date and other important circum- 
stances, in such a way that his note can be subsequently re- 
ferred to. It is an excellent precaution, also, particularly 
where one of the parties is a gardener or contractor, not much 
used to exact expression, to read the memorandum to the par- 
ties, and ask them if that is their understanding of the agree- 
ment, adding to the memorandum a note of this question and 
the reply. 

As in most of their worldly affairs, so in the making of con- 
tracts, men are generally in too much of a hurry for their own 
good, and forget, or leave out, or stumble vaguely over, or 
postpone for future consideration, the very points which it is 
most necessary for them to have most clearly understood. 
Some persons are afflicted with an excessive timidity or polite- 
ness, which leads to an habitual fogginess of expression in their 
business dealings, as if they feared to wound the feelings of 
others by a brusque directness of demand or reply, and many 
more, under the influence of a craftiness which is not incom- 
patible with timidity, habitually conceal their real intentions, 
and make their bargains in vague terms, to which they hope to 
be able later, after they have been accepted, to ascribe a mean- 
ing very different from that which the party who accepted 
them had in mind, and much more advantageous to themselves. 
It is true that the courts generally make short work of these 
astute practices, and it is often laid down on the highest 
authority that the true interpretation of an agreement, and the 
one to which the law must give effect, is that interpretation 
which the man who proposes the agreement thinks that the 
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person to whom he proposes it puts upon it at the time ; or, to 
say the same thing in another way, any uncertain or incomplete 
expression in a contract must be understood in the way in ' 
which he who proposed the contract thought that the other 
party then understood it ; but, although architects wiU do well 
to remember this, which is the rule by which the law interprets 
contracts, when they have to decide between their clients and 
their contractors in regard to imperfectly defined stipulations, 
they should beware of admitting any such incomplete or ambig* 
uous expressions to their own negotiations with either client or 
contractor. The principle to be always borne in mind is to de- 
scribe all the stipulations on which it is desired to insist as 
plainly as possible, leaving nothing to be inferred or supplied. 
Architects are apt to fear offending their clients by appearing 
too anxious, at the beginning of their relations, about their fees, 
but a man of moderate tact need have no apprehensions on this 
point, and for one client who really intended to pay a proper 
fee, and who was driven away by being asked to signify his in- 
tention plainly at the outset, there would be a thousand w^o 
would be glad to start with a definite understanding between 
themselves and their architects as to the services to be ren- 
dered, and the compensation to be paid for them. 

Taking things, however, not as they should be, but as they 
are apt to be, we must see what the law will do for a man who 
neglects to protect his own interests by saying distinctly what 
he proposes to do, and what pay he expects for doing it, and 
by getting the assent of the other party to his proposition, be- 
fore he enters upon any undertaking. 

If a person should be so very foolish or careless as to agree 
to what he did not intend, either by reading the proposition 
submitted to him carelessly, or not reading it at all, as some- 
times happens, he will get no help from the law in trying to 
avoid the obligations which he has inconsiderately undertaken. 
No matter how oppressive or harsh the terms may be to which 
he has given his assent, the courts will enforce them strictly, if 
they do not demand anything impossible or illegal, or if no 
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fraud can be shown to have been practised upon the party who 
seeks relief. To use a judge's words, the law cannot make a 
new contract between the parties : by writing and signing the 
terms to which they agree, they establish a law unto them- 
selves ; and courts, in the absence of illegality, impossibility or 
fraud, can only give effect to their own terms, defining them, 
where they are obscure, but not altering them. Even where 
one of the parties has signed a written agreement upon the 
verbal representation of the other that certain objectionable 
clauses will not be enforced, or will be interpreted in some 
favorable, but not obvious way, he is likely to find that these 
encouraging promises will be forgotten when the time comes 
for carrying them into effect, and that he is bound to the strict 
letter of the contract ; the rule of law being that verbal explana- 
tions, modifications or understandings, in regard to the subject- 
matter of an agreement are abolished and annulled, or rather, 
absorbed, by the written contract, which is presumed to be the 
final and perfect expression of the intentions of the parties. 
5o strictly is this rule maintained that evidence to show that 
either party promised verbally to waive one of the stipulations, 
or not to enforce another except in certain contingencies, or to 
regard a third as " a mere form," is not even listened to in court, 
where nothing but the exact letter of the agreement, inter- 
preted by the aid of common-sense and the dictionary, receives 
any attention. Illustrations of this will be given later, in treat- 
ing of contracts with builders. 

Where a contract, whether written or verbal, fails to describe 
all the duties of the parties to it, the law will supply certain 
stipulations to fill vacancies. Thus, if, as often happens, an 
architect is engaged to perform certain services, without any 
agreement between him and his employer as to the compensa- 
tion to be paid him for those services, the employer is by law 
presumed to have agreed to pay a reasonable price for them, 
and can be compelled by legal process to pay this reasonable 
price. It should be observed, however, that in order to put a 
person under obligation to pay for services rendered him, it 
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must be shown that he asked for them, or, at least, that he 
accepted the benefit of them, which is in law equivalent to a 
prior request. The legal principle is that no man can make 
another a debtor to him against his will, and volnntary proffers 
of sketches or other services impose upon the person to whom 
they are offered no obligation to pay for any of them, unless he 
has previously promised, as is usual in competitions, to accept 
one or more \ or unless he accepts one of his own accord, or 
makes such use of it as to show that he derived some benefit 
from it. In either of these cases he b bound, unless he has 
made some agreement to the contrary with the person whose 
work he wishes to avail himself of, before he accepts it or takes 
the benefit of it, to pay what such services are fairly worth* 
Perhaps the cases to which architects are parties involve tiiis 
principle more frequently than any other. The loose way in 
which competitions are carried on, with the carelessness of 
some architects in volunteering services which they are not 
sure of getting paid for, have led to an uncertainty in the 
matter of an architect's employment which is unknown in other 
professions. No one, for instance, imagines that a lawyer or 
doctor would spend his time and skill in preparing briefs or 
prescriptions which were not to be paid for unless satisfactory, 
and with them the evidence of the service rendered is usually 
all that is necessary for securing payment ; but architects often 
find their efforts to obtain compensation for their work resisted 
by a claim that their services were only to be paid for if 
accepted, or that they were, by special agreement, to be 
rendered gratuitously. 

It is unfortunate for the profession that this claim is in 
some instances well founded ; and the practice indulged in by 
certain architects, of volunteering plans, or soliciting opportuni- 
ties to " submit sketches," although it has, in years past, been 
sanctioned by rather illustrious examples, tells seriously agairst 
the conscientious men who believe that all their work ought 
to be paid for at a fair price; and in the end injures the 
speculators themselves, who find their assertions discredited 
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when they really believe themselves to have been legally em- 
ployed. 

When cases of this kind come before the courts, it is for the 
jury to decide from the evidence whether the work was volun- 
teered, or done in return for a promise that it should be paid 
for ; and, in general, it will be necessary for the architect to 
give some proof that such promise was made, or that he did the 
work in accordance with such a request of the other party as 
would imply a promise to pay for it An architect in Illinois, 
a resident of a certain village, was once called upon by a 
member of a conunittee, who told him that the citizens of the 
town intended to build a factory, and present it to a firm of 
manufacturers, as an inducement to the firm to remove its busi- 
ness to the place ; and the visitor proposed that the architect, 
as his contribution to the cause, should prepare the plans and 
specifications for the building. He did so, and afterwards sued 
the committee-man for payment for them. The court found 
that no promise was shown on the part of the committee-man 
to pay for the plans, and that the architect could recover 
nothing. In a recent case, an architect, meeting frequently 
the principal manager of an operatic company, became in- 
terested in the plans of the company, and made drawings for 
an opera-house in accordance with the suggestions of his friend, 
who promised to use all possible influence to have them 
adopted by the company. Nothing more coming of the matter, 
the architect sued his enthusiastic acquaintance for payment for 
the drawings, but was defeated, on the ground that no promise 
had been made to pay for them. 

On the other hand, if a promise is really made, or any in- 
ducement held out, by which an architect is led to spend time 
and trouble, he has only to show this to the satisfaction of the 
jury, and the court will see that he is paid. In a New York 
case one Nourry, an architect, sued the owner of a lot on 
Broadway for the value of his services in making plans for the 
improvement of the lot Nourry, corroborated by another wit- 
ness, testified that he was employed to draw plans for a build- 
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ing to be erected on the lot, and did so, and submitted them. 
The defendant said that Nourry came to him with an introduc- 
tion, and said that he would like to show him what he could 
do, and would draw some plans and submit them to him. He 
replied that his intentions as to building were entirely un- 
settled, and that Mr. Thomas was his architect Some time 
later, Nourry brought a lot of drawings to show him. He told 
him that he thought they were beautiful plans, but not 
adapted for use ; and soon after, Nourry sent and took them 
away. * He denied that Nourry had ever been employed by him 
in any way. In this case the jury believed that the conversa- 
tion between the parties amounted to an employment, and the 
court ordered judgment for the architect. 

A very common way of engaging the services of an archi- 
tect is through advertisement. A person, or, more com- 
monly, a public body, wishing to build, advertises in the 
newspapers, or sends out circulars, inviting architects to send 
in competitive designs, and proposing certain inducements, 
usually in the way of a prospect of employment, for them to 
do so. Where this is done, every architect who prepares and 
sends in designs in accordance with the terms of the circular is 
thereby made a party to a valid contract between himself and 
the parties issuing the circular or advertisement, which he can en- 
force in any court, if the advertiser is responsible for his actions, 
or is authorized to bind any one else. This last is an important 
reservation, as committees and public officers often exceed their 
authority in such matters, and their dupes find, after it is too 
late, that no one is bound by their action. Details on this 
point will be given later, in treating of builders* contracts. 

Where the advertiser is responsible for his acts, or is properly 
authorized to act for some one else, the stipulations of the con- 
tract between him and any or all persons who comply with the 
terms of his invitation are precisely those of the written or 
printed invitation or advertisement, without variation or modi- 
fication of any kind. 

If this principle were more fully recognized by competing 
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architects, and by the promoters of competitions, and more 
energetically enforced by persons who suffer from the violation 
of it, architectural competitions would be much more satisfac- 
tory affairs than they are now. There is no question that 
where the time for submitting designs is limited, or where the 
proposed cost is restricted, or the details of accommodation 
specified, or the scale of the drawings, or the manner of ren- 
dering, exactly defined, only those designs which fulfil the 
conditions are entitled to be considered, and their authors could 
probably prevent, by injunction, the consideration of any which 
did not comply with the instructions, or, if one should be chosen 
which violated the stipulations, could very possibly recover 
damages for the breach of the contract made with all of them 
by the failure to award the premium in the manner agreed. 

The most important case of the kind which has yet been 
decided in this country involved a slightly different point, the 
plaintiff having been deprived of the advantage promised by 
the invitation, after his plan had been adjudged to be the best. 

The St Louis Exposition and Music Hall Association, 
through its Secretary, sent to Mr. Thomas Walsh, among other 
architects, a document reading as follows : 

** Dear Sir, — At a meeting of the Board of Directors of the St. 
Louis Exposition and Music Hall Association, held on the 18th daj of 
April, 1883, the following resolutions were adopted : 

" First, That all architects, residents of this citj, and five non-resi- 
dents, be invited to prepare and submit designs. 

"Second. That from those presented by residents, seven, which 
shall be considered the most meritorious, shall be accepted and awarded 
five hundred dollars ($500) eagh, and the five presented by non-residents 
shall each be awarded the same amount. All designs for which jou pay 
five hundred dollars (§500) shall be the property of the Association. 

" Third. That it should be understood that any foreign arcliitect 
maj submit a design, but if not accepted as the most meritorious of 
all, he will receive no compensation, and his design shall be returned. 

** Fourth. The architect who is successful shall not receive five hun- 
dred dollars, but he shall be engaged as architect and superintendent, 
and shall be paid, for performing such duties, the usual commissions 
as adopted hy the American Institute and the St. Louis Institute of 
Architects. 
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*' Fi/lh. That all architects entering for competition shall so notify 
the president or secretary on or before May 5, 1883." 

There were other stipulationsy as to scale of drawings, etc., 
and one that the cost should not exceed $400,000. 

Mr. Walsh prepared drawings in accordance with this docu- 
ment, and his plans and *^ specifications " (perhaps description) 
*< were," as his petition said, ** upon examination and considera- 
tion by the defendant and its Board of Directors, considered 
and declared as the most meritorious of all those that had been 
submitted to it under said proposal, and that the same were 
accepted by said defendant as such, and thereby the plaintiff 
became and was the successful architect within the purview 
and meaning of said proposal ; and the plaintiff says that the 
defendant, after so accepting his designs, plans, elevations, sec- 
tions and specifications, retained the same, and still retains 
the same, and is now using the same, in part, in the construc- 
tion of the building." 

Tlie petition further averred the plaintiff's tender and offer 
to assume and perform the work of architect and superintend- 
ent, and his present readiness and willingness to assume, per- 
form and discharge the same, and asserted that *' the defendant, 
wholly ummindful of and in disregard of its just and legal 
obligations and duty in the premises toward the plaintiff, has 
refused, and still does refuse, to engage the plaintiff as archi- 
tect and superintendent as aforesaid, to the damage of the 
plaintiff in the sum of twenty thousand dollars." 

The Circuit Court sustained the defendant's demurrer to this 
petition, on the ground that it did not state facts sufficient to 
constitute a cause of action. No question was raised as to the 
sufficiency of the proposal and acceptance to constitute a bind- 
ing contract, but the defendant objected that nothing in its pro- 
posal implied an obligation, in any event, to employ as archi- 
tect and superintendent the person whose design should be 
found the most meritorious or acceptable of all that might be 
submitted, and that, therefore, the plaintiff had no right 
of action for the defendant's refusal to employ him. 



Walsh vi, St. 

Louis Exp., 

16Mo.App.602. 

Affirmed, 

SaMo. 400. 



Digitized by 



Google 



20 ARCHITECT, OWNER AND BUILDER BEFORE THE LAW. 

Walsh v«. The plaintiff contended that such obligation appeared in the 

leiio. App.soi' fourth clause of the proposal, which said : " The architect who 
90 Mo. 459. is successful shall not receive $500, but he shall be engaged as 
architect and superintendent," etc. 

The case was taken to the Court of Appeals, which, after 
reviewing the facts, said : " The question is, then, who is the 
person intended by the expression, * the architect who is suc- 
cessful,' and to whom the promise is made that he shall be 
engaged as architect and superintendent upon the terms speci- 
fied?'* The defendant answered that the expression meant, 
not the architect presenting the best plan, but the one who 
should be, in fact, employed by the defendant " In other 
words," said the Court, that " the defendant means only to 
promise that the one who shall be, in fact, employed as archi- 
tect and superintendent shall 'be engaged as architect and 
superintendent' The unreasonableness of this interpretation 
is not limited by its imputation of tautology and surplusage. 
The whole tenor of the proposal demonstrates that no such 
application of the words was thought of in its framing." 
Again, the Court said, ** by the plain words of the proposal, 
the offer of the superintendency is held out to the architect 
who shall surpass all others in the excellence of his design." 
''That this stimulus is intended for all is obvious from the 
reading of the first, second and third clauses." 

The defendant's counsel argued that it could not have 
intended to bind itself to an appointment of the successful com- 
petitor as superintendent of the work, because that might 
necessitate the appointment of one personally unfit to be en- 
trusted with such a position, but the Court said that this idea 
was " entitled to no consideration upon a demurrer to the peti- 
tion." The judgment of the court below was reversed in favor 
of the architect The Music-Hail Company appealed the case 
again to the Supreme Court of Missouri, which affirmed in 
every respect the decision of the Court of Appeals. 

The experienced reader will probably not agree with the 
court in thinking that the expression, " the successful archi- 
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tect," was used in the invitation without any thought of its 
possible uncertainty of meaning. So many tricks are played 
upon architects by means of expressions which they are intended 
to interpret in one way, but which the other party interprets 
later in another way, to their dbadvantage, that it is hard to 
believe that this one was employed without the idea that it 
might be utilized, if desirable, to escape just obligations 
towards the architects who might be misled by it. However, 
any suspicion of fraud will tell very seriously against the party 
which tried to take advantage of it, and the court took the 
most favorable view that it could of the intentions of the Music 
Hall Company. 

A contract of this kind, formed by a proposal or invitation 
on one side, and compliance with its terms on the other, has 
been decided to be a contract in writing, and, therefore, not 
subject to the provisions of the Statute of Frauds. This is an 
important decision, as many of the engagements which archi- 
tects hope to obtain through competition could not be com- 
pletely fulfilled within a year, and a parol agreement to employ 
them for services intended to extend through a longer period 
would be void. 

Like any other proposal, that made by advertbement or 
circular may be revoked or modified, provided the revocation 
or modification is made before it has been accepted by doing 
work in accordance with it Very commonly, the terms of 
competition programmes are changed by subsequent notice, 
either by extending the time, or in some other way, often at 
the suggestion of competitors who happen to be on good terms 
with the promoters. Where such changes are made before an 
intending competitor has done any work on his plans, the 
modified terms, if he has received the notice, will form a part 
of his contract ; but those who have done work in accordance 
with the original programme, which will be made useless by the 
change, would probably be entitled to compensation for their 
trouble. 

In the case of an extension of time, it would be more 
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difficult to show damage, but there is no doubt that un- 
scrupulous architects, who have the ear of the promoters of a 
competition, and who know that the merit of a plan is usually 
proportionate to the time spent on it, sometimes favor, at the 
beginning, the restriction of the time within which the designs 
must be submitted to a very inadequate space, and, at the last 
moment, when the plans of their rivals have been hurriedly 
completed, while their own have been progressing quietly and 
carefully, obtain an extension of time, sufficient to enable them 
to bring their own well-studied projects to completion, but not 
large enough to tempt the other competitors to do their work 
all over again. It is, therefore, highly desirable that no 
changes should be made in competition programmes after they 
are once issued, or that architects interested should, as soon as 
possible after receiving such documents, propose the changes 
which they think necessary, in order that all the competitors 
may be notified without delay. 

In all matters of this kind, the architect must be sure that 
the proposal made in the circular or letter of invitation is per- 
fectly clear, and Ihat his acceptance of it, by doing work in 
accordance with it, is no less clear, for the law will not do 
much to help a man who does not perfectly understand other 
people's propositions, or who makes his own in a manner not 
easily comprehended. It is conmion, for example, for building 
committees to incorporate in their circulars of invitation to 
architects conditions which are incompatible with each other, 
as, for example, setting a limit of cost in one clause, and, in 
the others, demanding an amount of accommodation which can- 
not possibly be had for anything like the sum named. In such 
cases, architects must, at their peril, obtain from the committee 
a vote, saying which provision b the one to be complied with. 
It is not sufficient to obtain an individual opinion from a single 
member of the committee ; such an opinion does not bind the 
conmiittee ; and all the architects who keep their designs down 
to the limit of cost are liable to have them rejected, because 
they do not give the accommodation desired, while those who 
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provide the accommodation are equally liable to be thrown 
out because the execution of their designs will cost too much ; 
and in neither case will they have any redress ; while the com- 
mittee, having obtained all the suggestions and information that 
it wanted, is free to engage the architect whom it had all along 
intended to employ. 

Even where no fraud on architects is intended, the instruc- 
tions for competitors are often so carelessly drawn that it would 
be difficult to enforce any rights under them, as, for instance, 
in a Chicago competition, where the area of each rbom was 
specified, and nearly twice as much space was required on the 
second floor as on the first. It would obviously be difficult to 
comply with this condition, yet an architect who violated it 
might find it hard to hold the promoters of the competition to 
the other stipulations of the proposal. 

Again, the terms of the choice or acceptance of a design are 
often so vague as to mislead architects. . The County Com- 
missioners of Cook County, and the Common Council of the 
city of Chicago, arranged to build jointly a court-house and 
city-hall, united in one grand structure, and invited competitive 
designs, offering several prizes in money. The majority of 
the joint committee representing the city and county awarded 
the third prize, of $1,000, to Mr. Tilley. ' The city and county 
authorities confirmed the award, by a resolution, which, how- 
ever, provided that ** nothing herein or in said report contained 
shall be construed as indicating a preference for either of said 
plans as to which shall be finally adopted, from which the 
said building shall be erected." Mr. Tilley was paid his prize- 
money, and, soon after, the County Commissioners and the 
City Council adopted, each separately, the following resolu- 
tion : — 

" That the plan known as ' Eureka,' (Tilley's) or number 
five (5) in the collection, be, and is hereby, selected and 
adopted as the plan after which to build such court-house and 
city-hall, (the Board of Commissioners of Cook County con- 
curring), subject to such changes and modifications as may 
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Tiiieyr«. hereafter be determined uDon by the common council of the 
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13 Otto, 156. city of Chicago and the county board, provided the estimate 
of the architect who presented said plan as to the cost of con- 
struction of the building shall be verified." 

Tilley then went over his figures of cost again, without be- 
ing asked to do so. Soon after, differences arose between the 
city and county authorities, and the county appointed another 
architecL Tilley then sued the city and county jointly for fivB 
per cent on the estimated cost of the building, his bill, as pre- 
sented, amounting to $145,481.45. He proved, at the trial, 
that he had verified the cost, and was confirmed as to the correct- 
ness of his estimate, of thirty-five cents per cubic foot, by several 
architects. He offered to prove the cost and value of his 
plans ; that by the usage and custom of architects, in the 
absence of a special contract, the superintendence of the con- 
struction of a building belonged to the architect whose plans 
were adopted; that, by the usage and custom of architects, 
where prizes for plans were offered, the plans of the successful 
competitors belonged to them, and, if subsequently adopted as 
the plans to build by, were always paid for in addition to the 
prize itself ; and he offered evidence to establish the value of 
his services in verifying the estimated cost. 

All this evidence was excluded by the court. There was no 
evidence that his plans were ever used, or that any contract 
was made with him beyond the adoption of the resolution 
quoted above. The court held that the adoption of this reso- 
lution << was not a proposition, but simply the expression of a 
purpose to build their structure after the plans of the plaintiff, 
subject to such changes and modifications as might thereafter 
be determined upon by the Common Council and the County 
Board." " The resolution was not adopted at his instance or 
suggestion." He did no act, nor did he give any assent. 
'< There was no mutuality, and, therefore, no consideration, both 
of which are necessary to a contract." The resolution might 
have been reconsidered and rescinded the next day, and the ar- 
chitect might have refused to furnish his plans and superintend 
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the building. The Council and Board would have had, in that 
case, no claim against him, and he, in return, had none against 
them. 

As to the custom of architects which he offered to prove, the 
court thought that it really was that, if the building was erected 
according to his plans, he was entitled to pay for them. 
'^ That would be such an acceptance and adoption of his plans 
as would give him the right to compensation therefor, and the 
right to superintend the erection of his building and receive 
the usual remuneration ; " but a custom which bound a person 
who merely announced his intention to build in accordance 
with a certain plan, to pay for it if he did not use it, and to 
pay its author for superintending a building never erected, 
would be absurd and unreasonable, and, therefore* not binding. 
If the plaintiff had offered to show that after the passage of 
the resolution the defendants had erected their building accord- 
ing to his plans, then the evidence of the custom would have 
been pertinent. As to the evidence of the value of the work 
expended in verifying the cost, the court held that there was 
no implied contract to pay for services voluntarily rendered by 
the plaintiff, and of which no use was made by the defendants, 
and the evidence was properly excluded. 

It maybe said that, in general, courts do not look with much 
favor on competitions. If architects choose to enter contests 
in which no definite promises are made to them by responsible 
parties, the law will not supply the promises ; and judges are 
quite ready to believe, from their own observation, that archi- 
tects are willing to do a good deal of wdrk without them ; and, 
as in Mr. Tilley's case, they will give no help in recovering 
pay for volunteered service. An architect in Missouri made 
plans for a building, and took them to the owner of the land, 
who told him that, if he built, he would employ him as archi- 
tect. Afterwards the owner employed another architect. The 
first one sued for compensation for his plans, but was defeated, 
the court holding that nothing was due him for his services. 
These services, it said, were rendered " under hope of being 
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employed to superinteod," and the owner was not bound to 
make any return for them. 

A case of a different kind, of considerable importance for 
architects who engage in competitions, may close this part of 
the subject. The Trustees of the Touro Almshouse, in New 
Orleans, advertised for competitive designs, offering a single 
premium of $500. In response to the advertisement, Dr. 
Egbert delivered to the agent of the Adams Express Company 
at Carlisle, Pa., a set of plans, to be transmitted to New 
Orleans, and prepaid the freight. The agent of the express 
company omitted to mark the package prepaid, and when it 
arrived at its destination the Almshouse Committee refused to 
pay the freight Some months later, after the competition had 
been decided, and the $500 awarded to some one else, the 
mistake in marking the package was discovered, and the box 
again sent to the committee. At the request of the express 
company, the committee was convened to consider the plans, 
and found that they were unsuitable, not having sufiicieut pro- 
vision for ventilation, and that they would not have received 
the prize in any case. The jury in the court below, when Dr. 
Egbert sued the express company for damages, awarded him 
$375. The Supreme Court reversed the decision. Egbert's 
counsel cited an English case, in which a prize had been 
offered for the best plan and model for a machine for loading 
coal from barges into vessels, the plans and models to be sent 
in by a certain day. The plaintiff sent a plan and model, but, 
through the negligence of the railway company, they did not 
arrive until after the appointed day. The English court 
appeared to be of the opinion, although the point was not 
directly raised, that the proper measure of damages was the 
value of the labor and materials expended in making the plan 
and model, and not the chance of obtaining the prize, the latter 
being too remote a ground for damages. Justice Pattison said 
that the right principle on which damages were recoverable 
was that the goods were made for a special purpose, which has 
been defeated by the negligence of the defendants, and thus they 
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had become useless. The Pennsjlvama court, however, thought 
that if Dr. Egbert's plans were unsuitable, he was not damaged 
by having them mislaid, and could recover only a nominal 
sum, and said that, if the plaintiff's competition for the prize 
had proved unsuccessful, ^^ the time and labor would have been 
" lost, without any breach of the contract." 

The professional reader will be inclined to disagree with the 
Pennsylvania judge, and to think that Dr. Egbert suffered a 
real damage by the loss of his plans. Even the unsuccessful 
competitors in such an affair, if their designs are made with 
reasonable skill, are benefited by having them shown to the 
committee or to the public It often happens that a plan 
which does not receive a prize, or which is obviously unsuit- 
able, attracts by some quality the attention of persons who 
keep its author in mind for future employment, and architects 
who enter much into competitions find it for their interest to 
have their names as widely known as possible. All advan- 
tages of this kind Dr. Egbert lost by the negligence of the 
express company, and it certainly seems as if he were entitled 
to compensation for them. 
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CHAPTER n. 
The Architect's Duties to his Emploter. 

Th« Arohi- TIfHERE appears to be a difference of opinion among courts 
tion In Sooi- X as to the position of architects in society. In Minnesota, 
their relation to their " customers " has been mentioned in 
a judicial decision, as if they were merchants of some sort ; but 
in Missouri it has been distinctly held that they practise " a 
liberal profession," and this view appears to be rapidly gain- 
ing in favor. As professional men, their duty is plainly laid 
down in the text-books, and in many decisions of courts. They 
are bound to serve their employers with reasonable skill and 
• nd* o'^V * care, and, of course, with perfect honesty. They are not 
A**fi*t^«*' bound to the utmost skill, such as only a few members of any 
profession attain to, but they must show what other architects 
will generally consider to be a reasonable degree of profes- 
sional intelligence and knowledge. The care and attention, 
apart from the skill, which they should devote to their 
employer's affairs, ought to be greater than that which they 
would bestow upon their own affairs of similar character, in 
order to satisfy the legal idea of their duty ; but the testimony 
of other architects will be admitted to show whether the care 
used in a particular instance was all that could reasonably be 
expected of a conscientious architect under the circumstances. 

As might be supposed, the testimony on these points in dif- 
ferent cases varies considerably, and, as precise information in 
regard to decisions actually made is of great importance to 
architects, it seems advisable, even at the risk of making this 
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chapter rather long, to qaote enough from actual decisions of 
courts of record to show what the judges and the witnesses 
think under given circumstances ; and, in one or two instances, 
where the architect's side was less favorably presented by his 
counsel than it might have been, to add some comments, in the 
hope of assisting the cause of justice in similar cases in future. 
In an Illinois case, an architect was employed, by an oral 
contract, to prepare the necessary plans and specifications for a 
block of buildings, and to let the contracts for the various por- 
tions of the work, and superintend the erection. Shortly after 
the completion of the block, it was discovered that, in conse- 
quence of the imperfect construction of certain dwarf walls, 
upon which the interior portions of the buildings rested, the 
floors and interior structure had settled several Inches, so as to 
render the buildings untenantable. The owner thereupon 
caused them to be repaired and put in proper condition, at a 
cost of about S2,900, and afterwards brought suit against the 
architect for about this amount, as damages on account of his 
negligence. At the first trial, before a jury, a verdict was 
rendered for the plaintiff, awarding him $1,441.76, and judgment 
was entered accordingly. The plaintiff claimed that the defects 
in the walls " arose from their improper construction, and that 
such construction was permitted by the defendant negligently, 
and in violation of his duties as superintendent." The archi- 
tect asserted that after the walls were built, deep trenches were 
dug. partly near and partly beneath the walls, for the purpose 
of laying sewer-pipes and constructing cold-air ducts; "that 
said ditches were carelessly and imperfectly filled with frozen 
earth by the workmen in charge of that part of the work, and 
that the digging and filling of said ditches in that manner was 
carried on and persisted in by said workmen, with the tacit, if 
not the express approbation of the plaintiff, in spite of the 
defendant, and contrary to his express directions and protests." 
The evidence on these points was conflicting. The judge of 
the inferior court, at the instance of the counsel for the plain- 
tiff, gave to .the jury the following instruction : 
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Vigeant vi. " The jury are instructed, as a principle of law, that if a 

20 Bradw.' 43T. ^^ person employs an architect to draw plans for him, and super- 
" intend the proper erection of buildings, and such architect is 
'^ made the superintendent in the contracts between the owner 
'* and the contractors, it is the duty of such architect to exercise 
'^ proper skill and care in the superintending of such buildings, 
^< and such superintendent should issue no certificate to any of 
'* the contractors, unless such work appears, upon a propei* in- 
" spection, to be properly done, and to conform to the require- 
'^ments of the respective contracts, plans and specifications, 
" unless otherwise directed by the owner." 

The case was appealed to the Appellate Court of Illinois, 
and the judges of this court commented upon it in the follow- 
ing language : 

" The contract by which the plaintiff employed the defendant 
^^ to act as architect and superintendent was not in writing, and 
'^ the precise terms of said employment are not very clearly 
« shown. The plaintiff testifies, in substance, that he instructed 
<< the defendant to draw up plans and specifications, and let the 
'^ contracts, and he admits that these duties were satisfactorily 
" performed. He further testifies that the defendant agreed to 
" superintend the erection of the buildings, and see that they 
'^ were put up right ; but admits that the details of his duties 
'' were not discussed, and that nothing was said as to how much 
'' time he was to spend at the buildings, or what he was to do 
" there, or what was to be his compensation. 

" The contracts between the plaintiff and the various contractors 
"and builders were in writing, and provided, among other 
" things, that each contractor should do his part of the work and 
"furnish the materials therefor, agreeably to the drawings and 
" specifications made by said architect, in a good, workmanlike 
^^ and substantial manner, to the satisfaction and under the direc- 
" tion of said architect, to be evidenced by a writing or certifi- 
" cate under his hand, and to be paid for as the work should prog- - 
" ress ; provided, that in each case the contractor should obtain a 
" certificate from the superintendent or architect, who should in 
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<< every case retain fifteen per cent from each estimate, such 
*' fifteen per cent to be paid when the building should be 
<< completed and accepted; but that no certificate should be 
*^ issued by said superintendent and architect unless the material 
^' should be on the ground, and the work performed in the build- 
*^ ing. The right was reserved to the plaintiff to make such 
^* changes in the plans of the buildings as he should see fit during 
'* the progress of the work, and it was provided that in case of 
" any difference of opinion between the plaintiff and contractors 
'* in relation to the contract, the work to be performed under 
^^t, or in relation to extra work, or to any alterations in the 
'^ plans, drawings or specifications, the decision of said architect 
** should be final and binding on all parties. 

" The defendant, on his part, testified in substance, that at the 
** time he was employed by the plaintiff as architect and super- 
^'intendent, nothing whatever was said between himself and 
^Uhe plaintiff in relation to his duties in superintending the 
*' work on the building, and that he only undertook to give such' 
'' superintendence as an architect usually gives ; that by univer- 
^'sal custom among architects throughout the country, the 
*^ employment and duty of an architect in superintending the 
*^ erection of a building consist in acting as a general adviser, 
'< director and interpreter of the plans, and in most cases as an 
** umpire ; that he must stand ready to answer questions, and if 
''any defect be called to his attention he must give directions to 
'' have it remedied ; that he should «ee the bottom of the exca- 
" vations before the foundations are put in, but that the number 
'' of visits to the building, and the times of making them, are 
'' left to his judgment ; that, as the work progresses, if anything 
'' is brought to his attention by the owner or contractor, or by 
'' personal observation, it is his business to take proper steps in 
" relation thereto, and notify the contractor ; that before issu- 
'' ing certificates he should visit the building, and see how much 
'' work had been done ; and before issuing his final certificate 
'' he should examine the work, but only so far as can be seen 
''without tearing anything down; that if. there is anything to 
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'^ excite his suspicion, he is to withhold his certificate until the 
^^ objection is removed, or adjusted by money differences, it 
^^ being sometimes impracticable, where inferior work is done, 
'* to get it removed, and in such cases settlement must be made 
'^ by deducting for inferior work ; that on important buildings 
*' it is usual to have constantly at the work an overseer em- 
** ployed by the owner, acting under the direction of the archi- 
^' tect, but that it is not usual to employ such overseer on such 
'^ buildings as those in question in this suit." 

The Appellate Court said that, the nature and extent of the 
architect's duties being in controversy, he was undoubtedly 
bound to exercise reasonable care and diligence in the perform- 
ance of his duties, whatever they were ; but what they were 
was a question of fact, and not of law. Hence, the instruction 
to the jury was erroneous. Without directing the jury to pass 
upon the controverted question of fact, and determine what 
amount of care the defendant bound himself to bestow upon 
the work, it said that he was bound *' to exercise proper skill 
^' and care in superintending the buildings," virtually leaving the 
whole matter of what it was " proper " for the defendant to do 
to the judgment and caprice of the jury, unrestrained by the 
evidence in the case. "The jury, being wholly without a 
^' guide in the matter, may have been of the opinion that 
** * proper ' care involved the necessity of the defendant being 
" constantly present as the building progressed, or of performing 
**many acts which were entirely outside the purview of his 
"employment as shown by the evidence." 

The instruction as to inspecting the work before issuing 
certificates was also wrong, as imposing a duty not imposed by 
the terms of the contract, and not contemplated by the parties. 
The judgment was reversed, and the cause remanded. 

The point that the question of what it is " proper *' for an 
architect to do under given circumstances is not one to be 
left to the caprice of juries, or, we might add, of judges, 
but is a matter to be determined by evidence, is a very impor- 
tant one. In a New York case, Petersen, an architect, agreed 
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with one Rawsoo to draw plans, sections, elevations, etc., and Petenen vt* 

KawBOD, 

to superintend the progress of a new dwelling-house, which 34N. T.870» 
Rawson intended t6 build in the city of New York, for the sum 
of $500. The contract with the mason provided that he 
should *May out his work himself." The sills of the front 
first-story windows were set 2| inches higher from the floor 
than those of the rear windows on the same story, although 
they were intended to be at the same level. The balcony in 
front of the house, possibly in consequence of the mistake 
in the sills, was set too high, and the first step to the front door 
was too low. When the finish was put in, the trim of the 
front first-story windows cut into the plaster cornice, injuring 
the appearance of the room. Petersen refused to give the ma* 
son his final certificate, amounting to $1,900, on account of 
these mistakes, but the owner paid the mason in full without 
a certificate, and refused, on account of these mistakes, to pay 
the balance due the architect, who brought suit for it. The 
case was turned over first by the court to a referee, who found 
by the witnesses that the architect was '* diligent in his at* 
tendance upon the building." Two architects testified that if 
the building had been properly superintended, the mistake in 
levels of sills Vould have been discovered " when the second- 
story beams were on," or " when they began to lay the brown- 
stone in front." One architect testified that *' it is impossible 
to say when the error should have been discovered. It might 
have passed the observation of the architect till the building 
was completed. It is an error likely to pass any one's obser- 
vation. It would most likely pass his notice until the cornices 
were put up." 

The referee reported that the plaintiff "had bestowed as 
much personal attention upon the building as was necessary, 
and that the variations mentioned were not caused by careless- 
ness, negligence or inattention on his part." The General Term 
of the Superior Court reversed the jud^pnent of the referee, 
and found for the defendant. On appeal, the Court of Appeals 
reversed the judgment of the Superior Court, and ordered 
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judgment for the plaintiff. The Court said, " It, " (the defect), 
'' arose from the masons not having accurately conformed to 
'^ the specification and plan. Was the plaintiff responsible for 
'< this fault of the masons? The plaintiff agreed to make plans, 
'< sections, elevations, specifications, and to superintend the 
** progress of the building to be erected. It was not his duty 
^' to do the work. The agreement between the defendant and 
^' hb masons provides that the* masons shall well and sufficiently 
^* erect and finish the building in question agreeably to draw- 
'' ings and specifications made by Frederick Petersen. It was 
^^ not the duty of the plaintiff to lay out the work, as it is 
^' technically termed. This, it was expressly provided, should 
'<be done by the mason, who agrees to May out his work him- 
^' self.' The plaintiff was bound to furnish the plans, specified- 
^'tions, sections, and elevations, and the mason was bound to 
^^ lay out the work. In other, but perhaps not plainer words, 
^' the plaintiff was bound to put down, and to show on paper, 
^* how every part was to be built, and the mason was to stake 
*' it out, measure his lumber, and make actual measurements 
'* on the ground and in the erection for such building. I do 
'^ not think it was the duty of the plaintiff to measure the joists 
" or timber of which the di^erent stories were to be constructed, 
^^ and to determine by actual me^nrement that the ceiling of 
'^ the first story had an elevation of thirteen feet, and the se- 
<< cond had an elevation of eleven feet, or to measure the thick- 
<' ness and depths of the brick or stone walls. He furnished 
^' instructions and information in writing on these points, and 
'4t was the duty of the mason or carpenter to furnish the ma- 
'' terials, to see that they were of the proper dimensions, and 
^< to put them in their proper places. 

<<The defendant, however, contends that the obligation of 
" the plaintiff to superintend the progress of the building bound 
"him to discover and correct the error committed by the me- 
"chanics. The plaintiff did assume the superintendence of 
" the erection of the building, as I think he was bound to do, 
^ upon a fair construction of his language, and must meet the 
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*' obligations of his contract The plaintiff came from day to 
**day to superintend the progress of the work, and while thus 
'' superintending, was he bound to have ascertained that the 
" window-sills in the front parlor were 2| inches higher from 
<< the floor than was authorized by the plan ? The referee must 
" have held that the plaintiff was not bound to have discovered 
<< this defect. He found that the plaintiff had bestowed as 
'^much personal attention on the building as was necessary, 
'^and that the variations mentioned were not caused by care- 
^'lessness, negligence or inattention on his part: 

'< I do not And it necessary to differ with him. 

'< The circumstance that the defendant paid the masons the 
^* balance due them for the work, when the plaintiff refused 
^* them a certificate on account of the defects in question, and 
'^ which payment he was not bound to make, until the masons 
'' presented such certificate, is not important. If the masons 
"neglected their duty, the defendant could certainly have made 
" them respond iq damages, and could have withheld the last 
" payment to apply on such damages. The fact, however, that 
"they neglected their duty furnishes no evidence that the 
" plaintiff has discharged his. Each may have been in fault, 
" and each liable in damages, and a failure to prosecute one, 
" or to secure an easy remedy against him, does not discharge 
" the default of the other, nor do I understand that the referee 
" based his decision upon such a theory. The referee places 
" his decision upon the ground that the plaintiff had fully per- 
" formed his duty, and was entitled to his compensation. The 
"judgment of the General Term should be reversed, and 
" final judgment for the plaintiff entered." 

Judge Leonard dissented from the opinion of the court, and 
said : — " The plaintiff was employed by the defendant to draw 
"the plaQs aud superintend for him the construction of a 
"dwelling-house in the city of New York. . . The plaintiff 
"drew the plans and specifications, and the defendant contracted 
" with the mechanics to perform the work, under the supervision 
" of the plaintiff, and to be paid for only on his certificate of 
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Peteraen vt. '' approval. It was the duty of the masons to lay out and exe* 
84 N. Y. 870. ^^ cute the work accordmg to the plans and specifications drawn 
^'by the plaintiff, and it was his duty to see to it that the 
<< masons performed the work properly, and in accordance 
''therewith. It is also insisted that the error occurred by 
'' the fault of the masons in laying out the work improperly at 
'' the beginning ; that it was no part of the plaintiff's duty to 
'' lay out the work, and that he is not to be held to that degree 
" of diligence which would make him an insurer of the perfeo- 
''tion of the work of the masons. The plaintiff was em- 
'' ployed for the purpose of detecting and preventing just such 
" errors and imperfections as have actually occurred. His ser- 
*' vices were of little use if he could not, with reasonable and 
'' ordinary diligence, discover a defect of such importance in 
«< the symmetry and regularity of the edifice as that the front 
'' windows were higher from the beams of the first floor, and 
'' nearer to the beams above, than at the rear windows, as soon 
'' as the beams of the second fioor were laid, and long before 
" the front wall was completed." 

The dissenting opinion, it will be observed, b based upon the 
judge's own ideal, or, as the Illinois court would call it, caprice, 
in opposition to the testimony of the expert witnesses. They 
proved, to the satisfaction of the referee and the majority of 
the court, that an architect might show reasonable care and 
skill without discovering at once the defects referred to ; the 
dissenting judge thought he could not, and based his dissenting 
opinion on his own theory, fortifying it by an interpretation of 
his own of the contract between the plaintiff and defendant This 
contract provided that the architect should draw plans, etc, for 
the house, and '' superintend its progress." The dissenting 
judge said that under the agreements '* it was the duty of the 
masons to lay out and execute their work according to the plans 
and specifications drawn by the plaintiff, and it was his duty 
to see to it that the masons performed their work properly, 
and in accordance therewith." Even under this forced inter- 
pretation of the contract between the architect and owner. 
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it is not evident why the architect should have to pay for the 
masons' violations of their contract, in addition to discovering 
them ; or why the owner, after his attention had been called 
to the masons' blunder, while he had in his hands the means of 
making them remedy it, or pay him suitable compensation, 
should be entitled to condone their error, and make them pay- 
ment in full, and then bring up the same error as a means for 
withholding money due the architect; but the whole notion 
that the architect guarantees the compliance of the contractors 
with their agreements, which still lingers in the mind of the 
public, and of some inferior courts, appears to be now rejected, 
as it was in this earlier case, by the weight of the highest 
judicial authority. 

The architect of the Northern Hospital, a State building in 
Wisconsin, was discharged by the Commissioners before the 
building was completed, and brought suit for the balance of 
pay due him. The case was brought to the Supreme Court, 
the question before the court being upon the admission of 
seven amendments to the Commissioners' answer to the claim. 
Among other things, the amendments alleged : — 

1. That the building constructed on the plaintiff's plan was 
not as represented by the plaintiff, and did not answer the pur- 
pose for which it was constructed. 

2. That by the plaintiff^s contract he agreed to furnish to 
the Board of Building Commissioners correct and accurate es- 
timates of the materials put into the building by the contract- 
ors ; that the plaintifiTs specification required a certain number 
of feet of iron coil to be placed in the north wing of the build- 
ing; that the plaintiff negligently certified to the Building 
Commissioners that the required quantity of coil had been put 
in, and that the Commissioners, relying on his certificate, paid 
for it; that in fact a less quantity of coil had been put in ; that 
it was the plaintiff's duty under his contract to know the quan- 
tity actually put in ; that the Commissioners did not and could 
not then know the fact ; and that it came to their knowledge 
after the plaintiff's discharge. 
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3. That the plaintiff put, or procured to be put, into the 
building a defective heating apparatus, not such as his contract 
bound him to see put in. 

4. That "by the contract and specifications thereto at- 
tached ** the plaintiff was to procure to be put into the building 
certain water-closets ventilating downward, but procured to be 
put in water-closets ventilating upwards ; and agreed to pro- 
cure to be put in sufficient plumbing, but procured to be put in 
insufficient plumbing ; and agreed to procure to be put on the 
building a suitable roof, but procured to be put on an insuf- 
ficient roof. 

The court said, in substance, as to the first and second 
amendments here mentioned, that " the plaintiff made his con- 
" tract as an architect ; and should therefore be held to at least 
" reasonable skill in his calling, both in planning the building 
" and in superintending its construction. It may perhaps be 
" doubted if he should be held responsible for a perfect plan or 
"for perfect superintendence in every detail of such a build- 
" ing, if such things be practicable. It may perhaps be doubed 
" if he should be held responsible in damages for all incidental 
*• failures in detail of foresight or of oversight, consistent with 
" proper architectural skill and reasonable diligence. He did 
" not guarantee perfection of the plan or perfection of the 
"building. Under his contract he became an inferior servant 
"of the State, to perform duties under control of superior 
"servants of the State, who were, indeed, pro hac vice, the 
"State itself. He prepared plans for the approval of the 
"Commissioners. They might have rejected the plans sub- 
" mitted, and called for others. They were made the judges of 
" the plans, and of their sufficiency. 

"The Commissioners, not the architect, had to determine 
" the plan. When the Commissioners accepted the plaintiff*s 
" plan, they ratified it. His superintendence was also subject 
" to their oversight and control. They were made judges of 
" the competency of the superintendent They were made 
" judges of the sufficiency of his superintendence, and could 
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" have dismissed him at pleasure. They must therefore be shtonuui »#• 
" held to have been satisfied with his superintendence until his 43 Wi isL 
" dismissal. Indeed, they seem to have ratified his superinten- 
*'*' dence, by accepting the building which he had superintended, 
" without apparent objection. Doubtless there might be defects 
<* in the plans or the execution of them, patent to an expert, 
"latent to an inexpert. For such the plaintiff, not the Com- 
missioners, might be liable. But so far as the plans were 
"equally intelligible to the Commissioners and the plaintiff, 
"and so far as these pleadings disclose, the Commissioners as- 
" sumed responsibility for the plans when they adopted them. 
" And so far as defects of construction in the building were 
"equally open to detection by the Commissioners and the 
" plaintiff, on the completion of the building, and so far as 
" these pleadings disclose, the Commissioners assumed responsi- 
"bility for them when they accepted the building. It is 
" thought proper to say so much, because this cause bears some 
" appearance of having grown out of controversy in relation to 
"their respective duties between the Commissioners and their 
" superintendent. But what has been said is not to be un- 
"derstood as an intimation that failure of the Commis- 
" sioners in their duty would under any or all circumstances 
"excuse the plaintiff's want of adequate skill or reasonable 
"diligence in the performance of his duty. He may, notwith- 
" standing what the Commissioners may have done or left un- 
" done, be liable to the State for damages resulting from unskil- 
" fulness or negligence. But there is certainly nothing here 
"pleaded on which such liability of the plaintiff can be sus- 
"tained." 

In regard to the amendments here numbered 3 and 4, the Architect 

, . not to be C<»n- 

court said, " All this appears to confound the plaintiff's con- foanded with. 
"tract to furnish plans for the building, and superintend its 
"construction, with the builder's contract to construct the 
"building according to the plans. The plaintiff's contract 
" bound him to furnish plans, specifications and drawings, and 
" to superintend the construction of the building ; not to put 
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" or procure to be put anything into the building. That was 
"for Ihe builder's contract. The pleading goes on to aver 
'^ several defects in the building so constructed, without con- 
'' necting the plaintiff in any way with them ; without any 
'< statement whether the fault was in the plaintiff's plans or in 
'* his superintendence ; was in either or both. Such pleading 
^^isso loose as to give countenance to a suggestion of the 
'^ plaintiff's counsel, that their substance is rather the work of 
^* some querulous layman than an orderly statement of perti- 
^' nent facts by a skilled pleader like the learned Attorney- 
" General. It is very certain that the (3d and 4th) answers 
<< properly plead no defense or counterclaim. And it is not 
'^ irrelevant to express the hope that the court may not again 
'^ have to travel through such a barren waste of words." 

The motion to amend was overruled. 

Mr. William F. Vilas, afterwards Postmaster-General of the 
United States, was counsel for the plaintiff in this case. The 
opinion of the Court was delivered by Chief Justice Ryan. 

Besides the last two cases, two *more may be given, both 
from New York, which will illustrate what seems to be the 
difference in the way of looking at such matters in the same 
State, between an inferior court some fifteen years ago, and the 
highest court in the State ten years later. 

In 1877, the well-known architect, Arthur Gilman, sued 
Mrs. Marietta R. Stevens for a balance of $832 due for pro- 
fessional services in completing and building an addition 
to an apartment-house on the comer of Fifth Avenue 
and Twenty-seventh Street, New York, and also for a com- 
mission of 2^ per cent on the estimated cost, ^^ according to 
the schedule of the Institute of Architects," for making pre- 
liminary studies, general drawings and specifications for a 
proposed building on Thirty-seventh Street, which was not 
carried out The estimated cost of this building was $425,000, 
and the commission claimed amounted to $10,625. In regard 
to this charge, Mrs. Stevens claimed that the plans were 
merely an adaptation of some made for another person, and 
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that the service was volunteered, Mr. Gilman having told her 
that the plans "should cost her nothing/' and she set up a 
counter-claim against Mr. Gilman fo^ $20y000 for negligence 
in his work on the Twenty-seventh Street house, alleging that, 
<< in consequence of negligence and want of skill and attention 
on the part of the plaintiff, the said building ^as not con- 
structed in a strong and substantial manner. . . . The mate- 
rials used in and about the construction of the samQ were not 
of the best character, and the work and labor upon the same 
were not faithfully performed, and that, in consequence thereof, 
the said building is less in value by the sum of $20,000 and 
upwards than it should be if the plaintiff had performed his 
agreement and discharged his duty in the premises." 

The defendant's son-in-law testified that "certain arches^ 
over the store-windows in the first floor were weak, so that he 
saw the bricks bulging out over them," and two builders testi- 
fied in her behalf that, in their opinion, the material used was 
not of the best quality, and the work was inferior, and that the 
value of the building was very much less on account of these 
facts. On the part of the plaintiff, five builders testified to 
having made offers to put the building in good condition for 
sums ranging from $1,000 to $2,000, and that the need of 
repairs was largely due to the fact that the building was 
erected in winter, and without the heat which the defendant 
had agreed to furnish, and that such repairs were usually 
required. 

It seems to have been also shown by ther evidence that the 
builder, Jones, was introduced or recommended to Mrs. 
Stevens by Mr. Gilman, and that he was intemperate, and 
otherwise misconducted himself; and Gilman admitted that, 
before the Twenty-seventh Street house was completed, and 
while the Thirty-seventh Street house was in contemplation, 
he received certain sums of money from Jones, as " advances 
and loans, to enable him to employ a staff of draughtsmen on 
the Thirty-seventh Street plans." Payment was to be made 
for the building of the Twenty-seventh Street house on fifteen 
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Giinum v«. Certificates. Fourteen of these were shown ; the fifteenth was 

St6T6I10| 

M N. T. P. R., not produced, although it appears to hare been given, and Mrs. 
Stevens claimed to have paid the contract price in full. 

As to Mrs. Stevens not having asked for the plans for 
Thirty-seventh Street, Mr. Gilman produced letters from her, 
asking him to *< hasten those plans," and suggesting that Jones 
should << excavate under " a fiorist who occupied the lot, and 
" tumble him. in " if he did not get out of the way. The con- 
tract with Jones for the Twenty-seventh Street building stated 
that ^Hhe work was to be done in a good, substantial and 
workmanlike manner, to the satisfaction and under the direc- 
tion of the architect, Gilman, to be testified by a writing or 
certificate under his seal." 

The judge made a rather cloudy charge to the jury, in 
which he at first adopted fully the popular interpretation of 
such a clause, saying: "Now, gentlemen, by the contract 
"under which this building was erected, the contractor, Mr. 
^< Jones, undertook to complete the work on or before the first 
^<of January, 1874, and the contract, which is in writing, states 
<< that the work was to be done in a good, workmanlike and 
*^ substantial manner, to the satisfaction and under the direction 
"of the plaintiff, the architect, to be testified by a writing or 
** certificate under his seal. These are significant words, 
"gentlemen, and, doubtless, you will not lose sight of them. 
" The duty of the plaintiff, therefore, it is quite clear, was to 
-^'see to it that the building was erected, having reference, 
" now, gentlemen, to those terms that I have suggested to you 
" as being significant. The work had to be done in accordance 
"with the plans, elevations, sections and specifications fur- 
" nished by the plaintiff, and to his satisfaction, and the pay- 
" ment to the contractor for the work as it progressed, which 
" was to be paid in fifteen instalments, was dependent, in each 
" instance, upon a certificate in writing, to be obtained from 
" the plaintiff, that the contractor was entitled to the specific 
"payments. Of course, the giving of those certificates con- 
" templated that the contractor had done the work in conformity 
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" with the plans and specifications, and to the satisfaction of Giinuui v«. 

"the plaintiff." The judge then mentioned the claims of mn. T. p.'k, 

defects, and said : " Bat, gentlemen, joa will determine, under 

" the evidence, what the facts are in these regiards, and, if the 

" work and materials were defective, then whether such defects 

"are in consequence of or owing to the negligence of the 

" plaintiff in any regard. In determining this, you will doubt- 

"less consider, and it would be your duty to consider, the 

"obligations and the duty the plaintiff assumed, and the 

" manner in which he has met those obligations and discharged 

" the duty, and whether the defects are of such a character as, 

"by the exercise of the ordinary skill and attention of a 

" person of his profession and in his relation, they could have 

" been guarded against and prevented." 

It will be observed that the two portions of the judge's 
charge on this point would hardly be understood in the same 
way by an ordinary jury. In the earlier portion, he said, like 
Judge Leonard in his dissenting opinion in the case of Peter- 
sen v». Rawson, that the " obligation '* of the architect was to 
"see to it" that the work was done "in a good, workmanlike ••§«« to it" 
and substantial manner." Most persons would interpret this "***^ 
to mean that the architect warranted the contractor's work, 
but the judge said farther on that the architect was to " see 
to it " that the contractor did his work properly, only so far as 
" the exercise of ordinary skill and attention " enabled him to 
do so. There is a very important difference between the two 
things. If the architect warrants that the builder has carried 
out his contract, as is the view of ordinary lawyers, he is 
jointly liable with the contractor for all the defects in the 
building, and the appearance of a defect at once entitles the 
owner to collect damages either from him or from the con- 
tractor, as he may prefer, the case being assimilated, in their 
minds, to that of damage caused by a gang of robbers, in which 
each robber separately is responsible, under the law, for the 
whole of the mischief done by the entire gang. On the other 
hand, if the architect is liable only for " the exercise of the 
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ordinary skill and attention of a person of his profession," it if 
for the owner, if his house is unsatisfactory, and he desires to 
get redress from the architect, to prove that his plans or specifi- 
cations were defective, or that he did not visit the building at 
proper times, or that he overlooked defects which an architect 
of ordinary skill would not have overlooked ; and not for the 
jury to infer these things from the mere fact that the defects 
existed. The judge himself charged, farther on in this very 
case, that " the burden of proof is upon the defendant to estab- 
lish that the plaintiff did not exercise ordinary care, diligence 
and skill in the superintendence of the building;'' yet the 
defendant did not, according to the report of the case, do any- 
thing of the kind. On the contrary, all she proved was that 
some bricks were <' bulged." Her son-in-law, presumably 
Lord Alfred Paget, equerry to the Queen of £ngland, was 
allowed to testify that this phenomenon was due to " the weak- 
ness of the arch " under them — a matter, obviously, not of 
fact, but of expert opinion, as to which an equerry's judg- 
ment would be about as valuable as that of one of his horses. 
The defendant's other testimony, that of two builders who 
thought that the materials and workmanship of the Twenty- 
seventh Street building were defective, and that the building 
was worth twenty thousand dollars less in consequence, did not 
particularize the defects, except that they thought the plaster- 
ing and painting were poor, and appears to have been simply 
the usual running-down of other people's work indulged in by 
such witnesses ; while Gilman's fi^^ men, who offered to put the 
building in good condition for less than $2,000, presented the 
strongest possible testimony as to the true value of the defects. 
Moreover, it was testified, and not denied, so far as the report 
shows, that the defects were due to the fault of Mrs. Stevens, 
who failed to keep her promise to furnish the necessary heat- 
ing, without which a winter-built structure, in the climate of 
New York, cannot possibly be as good as it would be if 
properly warmed. 

But, even if the defects were not due in any way to Mrs. 
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Stevens's failare to keep her promise, the rest of the testimony, 
on both sides, simply showed the contractor's fault, not the 
architect's, and no attempt was made to prove that the archi- 
tect's neglect or unskilfulness caused the imperfection of the 
plastering or painting, or the ^< bulging " of the brickwork ; so 
that the judge himself charged the jury that ^* for any mis- 
^ feasance of Jones in the matter of the contract, Jones him- 
" self, or Mrs. Jones, or her surety, alone is responsible." This 
would appear to dispose entirely of the painting and plastering 
claims against the architect, leaving the equerry's bulge the 
sole circumstance from which the jury could even infer any 
fault on the part of the architect, although even here they were 
forbidden by the judge to infer such fault without direct testi* 
mony of the connection of the architect with the alleged defect. 

As to the payment of money by Jones to Oilman, which 
might naturally prejudice a jury against an architect, the judge 
told the jury that the fact of Oilman's having taken '^ loans " 
from Jones, unjess fraud or collusion were charged, which was 
not the case, " was not to be considered as a question in the 
case." He charged also that *< the mere fact that the plaintiff 
'^ introduced or recommended Jones to the defendant, or recom- 
^* mended the defendant to employ Jones, does not make the 
*^ plaintiff responsible in this action for the intemperance or 
" other misconduct of Jones." 

In re^rd to the fees for the drawings and specifications for 
the unexecuted Thirty-seventh Street building, the court 
charged thus : 

*^ I charge you that the fees, if payable at all, are two and 
" one-half per cent upon the contemplated cost of the building, 
" There seems to be no controversy that those are the rates 
" that architects are entitled to recover in cases of this charac- 
** ter." The schedule of the American Institute of Architects 
was read in court, and the judge charged that Mrs. Stevens 
knew the standard and regular rates of architects' fees, because 
it appeared that she had been charged the same rates by Mr. 
Oilman on several previous occasions. 
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The jury awarded Mr. Oilman $3,000 ; a very singular re- 
sult from the instructions and the evidence. That the jury 
must have considered that something was due Mr. Gilman for 
his services on the Thirty -seventh Street plans is obvious from 
their having awarded him anything beyond his claim for 
balance due on the other building, amounting to only $832. 
Yet the judge charged them that if anything was due on 
account of the Thirty-seventh Street plans it must be two and 
one-half per cent, or $10,625. • This, with the balance due on 
the Twenty-seventh Street building, would make a total claim 
of $11,457, from which the jury deducted $8,457, as what the 
architect ought to pay for making good defects which five men 
offered to make good for less than $2,000, which the judge 
charged that the contractor or his surety were alone responsi- 
ble for, and the only evidence of which consisted in the loose 
assertions of a couple of builders, which they were not even 
called upon to justify or explain, and the opinion of an equerry 
upon the weakness of an arch. It is surprising that such evi- 
dence as that produced in Mrs. Stevens*s behalf should have 
been admitted at all, but, even with that evidence, it is im- 
possible to see how the jury, under the instructions given them 
by the judge, could have found for Mr. Gilman in less than 
nearly or quite the whole amount claimed. The explanation 
probably is that his case was badly managed, as architects' 
cases often appear to be, and that the jury, who, although for- 
bidden to take that point into consideration, were probably un- 
favorably impressed by Mr. Oilman's pecuniary relations wiili 
the contractor, simply threw aside all the evidence, and the 
law, as explained in the judge's charge, with it, and pitched on 
three thousand dollars, by pure inspiration, as about what Mr. 
Oilman ought to have. 

Twelve years later, in 1889, a decision in a somewhat similar 
case was rendered in the New York Court of Common Pleas. 
Here, as in the previous case, the architect's side of the con- 
troversy appears to have been very imperfectly presented, but 
the law was stated by the court upon the evidence as it stood. 
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with a precision and clearness which mark a considerable 
advance in the understanding of the subject* 

Messrs. Hubert, Pirsson & Co., were architects of a building 
called the Mt. Morris Apartment-house, in New York, for 
Mr. John W. Aitken. The total cost of construction was 
$11 8,000. The action was to enforce a lien for the architects' 
services. The defendant set up a counter-claim for alleged 
negligence on the part of the plaintiffs, resulting in defects, 
omissions and mistakes of contractors and workmen. 

The case was tried first before a referee, who found for the 
plaintiffs, for the full amount claimed, and an appeal was taken 
to the full court. 

In announcing the decision of the court. Judge Van Hoesen 
said, *'The learned referee, in answer to the request of the 
defendant, has found that the sectional area of the boiler- 
flues" [probably tubes] "for the building was 404 square 
inches ; that the sectional area of the chimney-flue designed 
to receive the smoke and gases from the boiler-flues was, at 
its base, where it was entered by the boiler-flue, 272 square 
inches ; that the area provided by the said chimney was in- 
^ adequate for the service of the said boiler-flues; that by 
^ reason of the inadequacy of the said chimney-flue, the proper 
combustion of the coal in said boiler flres could not be secured ; 
that to supply the deficiency of chimney-flue the defendant 
will necessarily and properly be required to build a new 
chimney-flue on the outside of said building; and that the 
necessary cost and expense thereof will be $1,000. But the 
learned referee was of opinion that the plaintiffs were not 
^ liable to the defendant for the expense of supplying the defl- 

* ciencies of the chimney, because, though architects by pro- 
^fesdion, they are not experts in steam-heating, and, to use 
*the referee's language, *all that was required of them was 

* * that they should confer with whoever became the contractor 
^ < for the steam-heating, and ascertain what dimensions were 

* * required for the chimney-flue, to afford a draught for the 

* * heating system. This they did, and Tudor, the contractor 
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HaiMTtrfl. *'^for the steam-heating appliances, gave the dimensions. 
15 Daly, 2B7. '* ^ While it b obvious that this chinmey was insufficient, the 
"'responsibility should rest upon the person who committed 
«* the fault/ 

" I am unable to agree with the referee in his conclusion. 
" The plaintiffs are architects of standing, who assume to be 
"able to plan and superintend the construction of first-class 
" apartment-houses, to be heated by steam, and to be provided 
" with every convenience demanded by the luxurious tastes of 
" the day. They are not architects in a rural community, but 
"in the first city in America. Steam-heating is, as we all 
" know, common, if not a necessity, in all apartment-houses of 
"large size, and of a high class. It is true that houses of this 
"description are of recent introduction, but they are now a 
" very important part of our system of economics, for in some 
" of the new streets they are more numerous than private resi- 
" deuces, or tenements of the kind that formerly was in vogue. 
" The architect who undertakes to construct a house that is to 
" be heated by steam b groping in the dark unless he knows 
" how large a chimney is required. It b as necessary that the 
"architect should know what is needed. to make the steam- 
" heating apparatus serviceable as it b that he should know 
"how sewer-gas b to be kept out of the house. 

" No one would contend that at this day an architect could 
" shelter himself behind the plumber, and excuse his ignorance 
" of the ordinary appliances of sanitary ventilation by saying 
" that he was not an expert in the trade of plumbing. He is 
" an expert in carpentry, in cements, in mortar, in the strength 
" of materials, in the art of constructing the walls, the fioors, 
"the staircases, the roofs; and is in duty bound to possess 
" reasonable skill and knowledge in all these things ; and when, 
" in the progress of civilization, new conveniences are intro- 
" duced into our houses, and become, not curious novelties, but 
" the customary means of securing the comfort of the unpre- 
" tentious citizen, why should not the architect be expected to 
" possess the technical learning respecting them that is exacted 
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<«of him with respect to other and older branches of his pro- Hubert m. 

<< fessional studies ? It is not asking too much of the man who is Daly, ian, 

^*' assumes that he is competent to boild a house at a cost of 

'' more than one hundred thousand dollars, and to arrange that 

" it shall be heated by steam, to insist that he shall know how 

« to proportion his chimney to the boiler. It is not enough 

^' for him to say, ' I asked the steam-fitter,' and then throw the 

" responsibility of any error that may be made upon the em- 

'^ ployer who engages him, relying upon his skill. Responsi- 

'' bility cannot be shifted in that way. • • . 

'* I am of opinion that the defendant should be allowed to 
*' deduct from the plaintifTs demand against him the cost of 
" correcting the defects in the chimney — $1,000. 

'< I have read the appeal book through with care, but find 
** nothing that warrants us in allowing a further deduction 
** from the judgment." 

The case was subsequently reargued. In ai^nouncing the 
decision, which confirmed the former one, the Chief Justice, 
Larremore, said, '^ The point upon which chief stress was laid 
*' in the re-argument of this appeal was that of the entirety of 
^< the contract between the parties. The plaintiffs are archi- 
" tects, who agreed to draw the plans for, and also, according 
*' to the custom of the profession, supervise the construction of 
'< the building referred to in the complaint. It appears that 
*< there was one grave Ifault in said plans, and that there were 
*<some quite serious departures from the specifications and 
** from the best workmanship in the erection of said building. 
" The learned counsel for the appellant therefore argues that 
'< the architect has not completely performed bis contract, and 
<< that as said contract was an entire one for professional skill 
" and services, and not a divisible or apportionable one, no re- 
^< covery can be had, and the complaint should have been dis- 
*' missed. But a very simple analysis will show that this 
"construction is founded on a misconception. With regard to 
" the plans, it appears that the contract was completely per- 
" formed. Drawings for the whole building were furnished. 
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"and it was actually constructed in accordance therewith. 
" After the building was finished, it was discovered that the 
" chimnej-fiues, connecting with the boiler-fiues, were not large 
** enough for the purpose for which they were designed. These 
'^ flues were not omitted from the plans ; on the contrary, they 
" were set down with the same fulness of detail as the other 
" parts of the building. It cannot therefore be said that the 
'' plaintiffs did not entirely perform their contract in this 
" respect ; they completely performed it, but they performed it 
" negligently. 

" Similar considerations apply to the other branch of the 
" case. The learned counsel would not claim that an architect 
" is bound to spend all his time at a building which is going up 
*^ under his* professional care, so that no fraud or negligence 
''can be committed by any of the contractors. The counsel 
'' would not contend that the architect is an insurer of the per- 
**fection of thp mason-work, the carpenter-work, the plumbing, 
'< etc He is bound only to exercise reasonable care, and to 
''use reasonable powers of observation and detection in the 
"supervision of the structure. When, therefore, it appears 
^' that the architect has made frequent visits to the building, 
"and in a general way has performed the duties called for by 
" the custom of his profession, the mere fact, for instance, that 
" inferior brick have been used in places, does not establish, as 
" matter of law, that he has not entirely performed his contract. 
" He might have directed, at one of his visits, that portions of 
" the plumbing work be packed in wool ; upon his next return 
*' to the building the pipes in question might have been covered 
" with brickwork in the progress of the building ; if he had 
" inquired whether the wool packing had been attended to, and 
" had received an affirmative answer from the plumber and the 
" bricklayer, I am of opinion that his duty as an architect, in 
" the matter of the required protection of said pipes from the 
"weather, would have been ended. Yet, under these very 
" circumstances, the packing might have been intentionally or 
"carelessly omitted, in fraud upon the architect and owner, 
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''and could it still be claimed that the architect had not fully 
" performed his work ? The learned counsel for the appellants 
" is, in effect, asking us to hold that the defects, of the charac; 
" ter above-named, establish, as a matter of law, that the 
''plaintiffs have not fully performed their agreement. An 
" architect is no more a mere overseer, or foreman, or watch- 
'' man, than he is a guarantor of a flawless building ; and the 
'' only question that can arise in a case where general perform* 
" ance of duty is shown, is whether, considering all the circum- 
'' stances and peculiar facts involved, he has otT has not been 
'' guilty of negligence. This is a question of fact, and not of 
" law. 

" Upon reconsideration, I am more firmly convinced of the 
''correctness of our conclusions reached after the former 
" argument The defect in the plans which led to the con- 
" struction of too small a chimney was something for which 
"the plaintiffs, and no one else, could be held responsible. 
" For the reasons so cogently stated in Judge Van Hoesen's 
"opinion, the plaintiffs were, as a matter of law, guilty of 
" negligence in falling into this grave error. In analogy with 
" the rule adopted in ordinary contractors' cases, we deducted 
" from the sum due under the contract the amount of damages 
"caused by such negligence, and directed that the plaintiffs 
"either take judgment for the balance, or suffer an absolute 
"reversal. As to the conceded facts of malcoustruction and 
" use of inferior materials, the referee has decided, on sufficient 
" evidence, that the same were not properly attributable to the 
" plaintiff's negligence, and we can discover no reason for dis- 
" turbing his findings. 

" The order entered after the former argument must in all 
" respects stand." 

In this very recent and important case, the duties of the 
architect, and the distinction between them and those of 
the contractor, are laid down with great clearness and preci- 
sion, and, on the facts as presented, even architects will prob- 
ably acknowledge that strict justice was done ; but, so far as 
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the report indicates, the facts were presented with a singular 
carelessness of the interest of the plaintiff. The referee's find- 
ing, based, of coarse, on the evidence offered him by both sides, 
made it appear that the scientific rule for proportioning boiler- 
chimneys, which the architects ought to have followed, was to 
make this area of the chimney-flue equal to the combined area 
of the boiler-tubes, and, as it was easily proved that the area 
of the flue was less than that of the tubes, he assumed, and the 
judges, of coursCi followed his conclusion, that the architects 
had neglected io comply with a scientific rule which they ought 
to have known and followed* Now, in point of fact, there is 
DO such rule. It is not uncommon for ordinary mechanics, of 
the sort that the judge contemptuously called ^* steam-fitters," 
to use such a proportion, which is easy of application, and 
gives a flue which, if too large, can be reduced by partly clos- 
ing the damper ; but this practice has no scientific basis what- 
ever. On the contrary, the rules given in the books usually 
concern themselves only with the ratio between the smoke-flue 
and the grate-surface, without any regard to the area of the 
boiler-tubes. It is obvious that the amount of coal consumed, 
and the volume of smoke to be carried off by the chimney, are 
strictly limited by the grate-surface, and the proper capacity of 
the chimney is that which, taking into account the proportion 
of openings to solids in the grate, and the resistance offered to 
the passage of air by the coal, as well as the height of the 
chimney, and the estimated velocity of the flow through it, will 
carry off the products of combustion freely. 

In many cases, probably, there is an excess of tube-area in 
the boiler over that required by the grate-surface, so that most 
of the smoke passes through a portion of the tubes ; but the 
chimney can evidently draw only so much air as the grate-sur- 
face supplies, whatever the tube-area may be. What the 
grate-surface in this case may have been, no one seems to have 
inquired, and, although it does not follow that the chimney 
was really large enough for its purpose, or that the architects 
may not have been at fault in some other way, the record 
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Moreover, the court reproached the architects for having Rnie wSioh 
deferred to the judgment of " the steam-fitter " in designing i»tf* ^^ 
their fiue, instead of following the guidance of their own 
'< technical learning." So far as the facts were presented to 
the court, this point was well taken ; but it does not seem to 
have been anywhere suggested, in behalf of the architects, that 
Mr. Tudor, far from being a mere '^ steam-fitter," was one of 
the most accomplished experts in steam-heating in the United 
States. If the architects had felt any doubt about the propor- 
tioning of their chimneys, or in' regard to any other point in the 
heating of their building, it would have been their duty, in 
their client's interest, to consult exactly such an expert as Mr. 
Tudor, and to follow his advice, in preference to their own 
opinion, and they might justly have been accused of negligence 
if they had failed to do so ; while Mr. Tudor*s position, as the 
contractor for the heating-apparatus, gave his opinion the addi- 
tional weight to be derived from special familiarity with the 
problem, and a personal interest in the successful working of 
the apparatus. 

It seems hardly possible to doubt that these considerations 
would have had a very important influence in modifying the 
decision of the court, if they had been brought to the attention 
of the referee, and, through him, to that of the judges, but 
there is no indication in the report that they were presented at 
all. On the contrary, the referee thought, although the court 
did not agree with him, that it was the duty of the architects to 
'^confer with whoever became the contractor for the steam- 
heating," and that if they did this, their duty was fulfilled, no 
reference whatever being made to Mr. Tudor's exceptional 
position as an expert of the highest rank. 

Another point which seems to have been neglected by the 
counsel for the architects was the proof of the necessary cost of * 
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remedying the deficiency in the size of the chimney, if it really 
existed. Every architect knows that the insufficiency of a flue, 
in cases where heating-systems are changed, is often remedied 
by connecting another spare flue, perhaps a ventilating-flue, or 
one intended for stoves, with the boiler, so as to give the boiler 
two flues instead of one. This arrangement works perfectly 
well in mos^ cases, and costs only a few dollars ; and the archi- 
tects, even if their negligence were proved, could only be held 
liable for the cost of the cheapest reasonable method of remedy- 
ing the defect due to their fault ; but no attempt appears to 
have been made, on behalf of the architects, to devise such a 
method, and the defendant's estimate of the probable expense 
of remedying the alleged trouble appears to have been accepted 
without question. 

The whole story shows how extremely technical cases con- 
cerning architects usually are, and how difficult it is to have 
their side properly placed before a court, even in a community 
so familiar with professional work as New York. In other 
places, where architects are little employed, the temptation to 
confuse their functions and responsibility with those of the 
builder is still strong. 

In a case in Iowa, an architect was employed to furnish 
plans, and superintend the erection of a house. After the 
house was done, the architect brought suit for the amount of 
his bill, and it then appeared that one of the walls had cracked 
badly. The architect attributed the cracking to a defect in the 
foundation at that point. The court said, << the plaintiff, under 
'^ his employment, was bound to furnish proper plans, and to see 
'Uhat the house was at least reasonably well constructed. ... A 
'< house is not constructed with reasonable care, the foundations 
" of which are so defective as to cause the walls to crack " ; and 
the architect was held liable on the counter-claim for damages, 
and recovered nothing. 

Here the Supreme Court says nothing about the responsi- 
bility of the contractor who built the walls, or about the 
necessity for proving negligence on the part of the architect ; 



Digitized by 



Google 



THE ARCHITECT AND THE OWNER. 



55 



this, it thinks, is the legal inference from the existence of the 
defect; and the decision must be considered as establishing 
the law in Iowa, at least for the present. 

In New Jersey, a very singular conclusion has been arrived 
at, in a case decided_some years ago. The verdict of the jury 
in the court below established that a house had been badly 
built in consequence of the joint neglect of the architect and 
the contractor. The Supreme Court held that a suit, founded 
on such neglect, would lie against the architect alone, on the 
ground that "where two or more persons cause damage by 
" contributory misfeasance, each is responsible for the entire 
"detriment," just as in the case of a gang of robbers, as men** 
tioned above. In this case, the owner had retained a portion 
of the contract price, on the ground of the imperfection of 
work and materials, and the architect's counsel claimed that, as 
a man cannot get damages from two persons for the same 
injury, this should be offset against the claim made against the 
architect. The court held that if the contractor had sued for 
the contract price, and the defence had been interposed that it 
was not due on account of the imperfection of the work, and 
this defence had prevailed, the action against the architect 
would have been barred ; as, if a person recovers indemnifica- 
tion from one wrong-doer, he cannot pursue the other wrong- 
doer for the same cause of action ; but, in this case, the con- 
tractor had not consented to the retention of the money (which 
would also be held as a satisfaction of the claim), and might at 
any time bring suit for it, and the owner might be forced to 
pay it ; so that, under the circumstances, it could not be re- 
garded as an absolute satisfaction of the damages embraced in 
the verdict. " It is true that in this way the burden of sus- 
" taining the loss is shifted on to the defendant, as the archi* 
" tect, from the contractor, who will thus be enabled, so far as 
" the present damages are concerned, to recover the money in 
" question. But it is to be borne in mind, and the circumstance 
*^ is an additional reason why the money retained cannot be con- 
" sidered as a satisfaction of this cause of action, that the money 
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8 Yr., 87. ^< other damages than those embraced in this sait. For it is 

^< not a necessary conseqaence that the defendant is responsible 
'* for every part of the neglects or misconducts of the contrac- 
^' tor in the doing of the work in question. There was a same* 
^'ness of responsibility only when the negligence of the 
'* contractor was such as to be discoverable by the exercise of 
'^ reasonable care and skill on the part of the architect ; for the 
^' effects of negligence beyond this measure, the contractor alone 
** would be answerable." 

The curious part of this decision is to be found in the reason 
^ven by the court for permitting the owner to recover the 
whole amount of his damages from the architect, at the same 
time that he retained similar indemnity out of money due the 
contractor. The court said that the reason why the money 
that the owner had kept back out of what he owed the con- 
tractor was not to be regarded '< as an absolute satisfaction of 
the damages embraced in the verdict " was that the contractor 
*< might at any time bring suit for it, and the owner might be 
forced to pay it." On the theory of the court, that the archi- 
tect and contractor were each responsible for the whole dam- 
age, the owner could not be '^ forced to pay " the money unless 
it was proved that he had not been damaged ; and if he had 
not been damaged, the architect would owe him nothing; so 
that this system makes the architect guarantee the guilt of the 
contractor, besides paying the penalty. It is as if a man should 
come into court with an allegation that he had been attacked 
by two robbers, who had got from him five hundred dollars. 
He had got his five hundred dollars back, by picking the 
pocket of one of the robbers, but wanted the court to get five 
hundred more for him out of the other robber. On the princi- 
ple here expounded, the court would proceed to do so, on the 
ground that it might turn out that he had never been robbed at 
all, so that he would have to give back what he had taken from 
the first man's pocket. 

Apart from this, the theory of '' contributory misfeasance " 
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between the architect and contractor, to account for defects in 
the work, although convenient for juries who do not like to 
take the trouble to inquire into the technicalities of building, 
is less satisfactory in application than the New York and Wis- 
consin principle, that architects and contractors have each their 
own peculiar duties, and are responsible only for proved neglect 
of those duties. Evidently, an architect who knows that the 
owner, if the contractor succeeds in doing anything wrong, is 
at liberty to accept the imperfect work, pay the contractor in 
full, and extort the damage from him, is under the strongest 
possible temptation to conceal the builder's bad work or mate- 
rials, instead of appealing to the owner's authority to compel 
him to fulfil his agreement ; and contractors are quite aware of 
the power which the theory gives them over the architects 
under whose direction they work. 

The French law, although nominally very oppressive toward 
architects, has really come to coincide closely with the modern 
New York and Wisconsin jurisprudence. 

The Code Civil, Article 1792, says, " If the edifice con- 
structed at a fixed price perishes, totally or in part, through 
vices of construction, even by the vice of the soil on which it 
is built, the architect and the contractor are responsible for 
it during ten years." 

This would seem to make the architect the guarantor of the per- 
fection of the contractor's work, as many people here would like 
to make him out to be ; but the French courts interpret the law 
very differently. It is well known, both from the evidence of con- 
temporary writers on architecture and building, and from the 
history of the discussion which preceded the adoption of this 
clause in the Code, that in the early part of the present century, 
and for many years before, the architect was commonly the 
principal contractor for the building. At that time, the trade 
guilds still flourished, and one of the rules of the guilds was 
that no member of any guild should contract for or do work 
belonging to any other guild ; so that the only way to include 
a whole building in one contract was to make an agreement 
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with some one outside the trades, and let him make suh-con- 
tracts for the different portions of the work. The person with 
whom the principal contract was usoally made would naturally 
be the architect, and as, like any other contractor, he would 
be tempted to save money for himself by surreptitious means, 
to the detriment of the strength of the building, the law made 
him and his sub-contractors responsible for a fixed term for the 
solidity of the structure. Even at that time, however, there 
were certain architects, particularly those employed by the 
Government, who held aloof from contracting, and prided 
themselves on their strictly advisory, or, as we should say, pro- 
fessional character ; and this attitude of architects toward their 
clients came by degrees to be the recognized and usual one. 
Still, the language of the Code remained unchanged, and grew 
constantly less applicable to the changing relation of archi- 
tects to their clients, until, in 1844, after a contest carried on 
for several years, the highest court in France defined the legal 
responsibility of architects of the modern sort to their clients 
for imperfections in the work under their charge. 

A church was built at Saint Germain-en-Laye, from the 
plans and specifications, and under the superintendence of two 
architects, Malpiece and Moutier. Curiously enough, a clause 
in the contract with the carpenter, which was drawn up by the 
architects, said that ''The architects and contractors will be 
responsible for ten years for the work executed in the con- 
struction of the said church, conformably to Article 1792 of 
the Code Civil," this being perhaps at that time a common 
formula in such contracts. The specification called for roof- 
timbers of oak, cut two years, and well seasoned. Actually, 
the timbers, when put in, appear to have been green, and, after 
the roof was up, all the timbers were brushed over with tar. 
Soon after this, some of the trusses failed, and pushed out the 
walls, and it was found that nine out of the twenty tie-beams were 
rotten. The church authorities brought suit against the carpenter 
and the architect jointly, to recover $2,800, the cost of repairing 
the damage caused by the failure of the roof. The inferior 
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court held that the carpenter was solely responsible ; and the 
church authorities appealed, claiming damages from the archi- 
tect also, both under his alleged joint liability with the con- 
tractor, under Article 1792 of the Code, and on the general 
fi^round that " The architect, moreover, ought to know the 
quality of the materials employed ; in accepting the mission of 
directing the works, he assumes the responsibility of their good 
execution." It will be observed that this is just the position 
so popular here at present, but it failed to secure the support 
of the Court of Cassation, which confirmed the decision of the 
court below. The evidence was conflicting as to whether 
the architect could have discovered the greenness or bad quality 
of the timber before it was put into the building ; and the clause 
in the contract above quoted might reasonably have been inter- 
preted as a voluntary assumption of a responsibility which the 
statute might not throw upon him ; but the court said that 
" The responsibility pronounced against architects by Article 
"1792 of the Code Civil does not apply except in cases where 
" the edifices have been constructed by them for a fixed price. 
" And especially, when the cause of the disorders of an edifice 
" has been recognized as proceeding from hidden vice of mate- 
" rial, the architect who did not undertake to build it at a fixed 
"price, but who limited himself to preparing the plans, writing 
" the specifications, and directing the work, should not be held 
"to the responsibility of Article 1792, when it is otherwise 
" established that the plans are conformable to the rules of 
" art, that the direction of the work has been conscientiously 
" pursued, and that the verification of the materials has been 
" well done. In such a case, the responsibility falls upon the 
" contractor who has furnished materials infected with an internal 
" vice." As to the claim made by the appellants, that the original 
decision of the lower court violated Article 1792 of the Code, 
the Court of Cassation repeated, later, that " Inasmuch as this 
" article, which renders architects responsible during ten years 
" for the edifice which they have constructed {font comtruire) , 
" applies only to edifices constructed for a fixed price, it follows 
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'^ from this that where edifices have not been constmcted by 
*' architects for a fixed price the article is inapplicable. 

'^ Inasmuch as, in fact, in the present instance the Siears 
'^ Malpi^e and Moutier have not constructed for a fixed price, 
" (aprix fait), the church of Saint Grermain, but, on the con- 
^* trarj, it has been constructed by contractors, of whom the 
*' judgment of the court below Recognizes the responsibility, and 
^^ whom it has condemned in consequence, it follows that the 
" judgment, instead of violating Article 1792 of the Code Civil, 
'^ makes, on the contrary, a correct application of iU" 

In 1863, the Court of Cassation made a further modification 
of the law. In the case of the church of Saint Germain, it 
held that the architect, to free himself from responsibility for 
defects in his buildings, must establish '^ that the plans are con- 
" formable to the rules of art, that the direction of the work 
'* has been conscientiously pursued, and that the verification of 
^' the materials has been well done." In the latter case, the 
court decided that the burden of proof should not be upon the 
architect, but upon his accuser, saying, ^^ If an architect limits 
*^ himself to directing the execution of plans which he has pre- 
" pared, it is Article 2270 of the Code which is applicable, and 
<< the responsibility of the architect is not engaged except so far 
<< as fault is proved against him, according to Articles 1382 and 
« 1383." 

The articles referred to read as follows : 

Art. 1382. **Any act whatever, which causes damage to 
another, obliges him by whose fault the damage occurred to 
repair it." 

Art 1383. << Every one is responsible for the damage which 
he has caused, not only by his act, but also by his negligence 
or imprudence." 

Art 2270 simply limits the responsibility of architect and 
contractor to ten years. 

All the more recent French cases have been decided in 
accordance with these principles. Article 1792 of the Code U 
universally held not to apply to architects unless they are also 
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contractors ; and the responsibility of an architect under ordi- 
nary circamstances is governed by the Articles 1382 and 1388, 
which apply equally to all other persons ; while, as by the more 
recent decisions in our courts, the negligence Or incompetency 
for which it is desired to hold him responsible must be proved 
against him by proper evidence, and not left to presumption or 
inference. 

The French courts, however, in applying these principles, 
make certain distinctions which are unknown here, but which 
seem to be valuable. It often happens that a building turns 
out to be badly built, or unsatisfactory in some other way, 
partly through the fault of the builder, and partly through that 
of the architect. If, as is often the case, there is no way of 
distinguishing accurately between the damage due to the archi- 
tect's fault, and that for which the builder should alone be re- 
sponsible, the court takes it upon itself to apportion between 
them the damages to be paid to the owner. 

A couple of cases, out of many to be found in the reports, 
will serve to illustrate this point. 

In 1873, a party-wall was underpinned by a contractor, 
under the direction of an architect. The wall was not shored, 
and the new work built underneath it was not of the proper 
thickness. The wall fell, injuring the adjoining house, and the 
owner of the injured building sued both the architect and con- 
tractor for damages. It was claimed, on behalf of the archi- 
tect, that he could not be held responsible for work done by 
the contractor ; but the court held that the architect might be 
held responsible for damage occurring through the act of the 
contractor, if proper supervision on his part would have pre- 
vented it. In this case, the court found that the damage was 
caused by bad workmanship on the part of the contractor, and 
deficient supervision on the part of the architect, and condemned 
them to pay the loss together; the contractor to contribute 
two-thirds, and the architect one-third, of the sum required. 

The court expressly said that the architect and contractor 
were not held responsible under Article 1792 of the Code, but 



1S83. 



8p • e I » 1 
Freneh Bls- 



Cottamlii v«. 

Dnperoheet 

ChaQTet, 

Req. 

26 man. 1874; 

Dalloi, 

1874, 1, 28B. 



Digitized by 



Google 



62 



ARCHITECT, OWNER AND BUILDER BEFORE THE LAW, 



"Solldar- 
Itj** of IU«- 
pontlbllii J 
between Ar- 
ehiteot » n d 
Oontrftotor. 



Fleurr-Bolaioii 

Vf. 

.TnRn«»t et 

Sfiietaire, 

C. da Lyon, 

26 mal. 1883 ; 

Danoi, 
1884, 2. 182. 



under Articles 1382 and 1383; and that as the canse of the 
damage was a single circumstance, the result of the joint fault 
of the contractor and the architect, there was reason for pro- 
nouncing " solidarity " between them. 

Dalloz, the editor of the Jurisprudence Ginirale^ in com- 
menting on this case, says, '^ The architect is not legally re- 
sponsible ^soitdcnremeni* with the contractor for damages 
resulting from the bad work of the contractor ; but it is other- 
wise if a fault, such as defective supervision, is proved against 
him. In this case, the principle applies that damage caused 
by the concurrence of several faults, not accompanied by inten- 
tion to injure, ought, since the result is indivisible, to be 
* iolidairement* repaired by its authors, even though neither 
concert nor community of interest existed between them." 

In another case, Boisson was architect of a house, and 
Sen^taire was the builder. The plans were defective, and the 
materials very bad. The building cracked and settled, and 
the owner sued the architect and builder for damages. The 
court found that the defects were due in part to imperfect 
plans, and lack of precise directions, on the part of Boisson, 
but more to S^n^taire's bad materials and workmanship. It 
considered that as Boisson was shown to have visited the build- 
ing "at least once a week," **these frequent visits rendered 
supervision easy," and he ought, with his science and experi- 
ence, to have observed the bad quality of the mortar, as well 
as the settling of the walls. It held, as in the case just quoted, 
that the architect and builder were liable in solidum for the 
damage, but that there was reason to divide the responsibility 
between them, in the proportion of one-tenth for the architect 
and nine-tenths for the builder. 

In this last case there was a further complication, as the 
builder had gone into bankruptcy shortly before the trial of 
the suit, and it seems to be the rule that when damages are 
apportioned in this way, if either party is actually unable to 
pay his share, the other must make it good. The obvious 
moral of this is that architects in France ought to be very careful 
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not to have anything to do with any but the most solvent con- Fieary-BofsMo 

tractors ; but the question of requiring either the architect or Joguet et 

the contractor to act as indorser for the just liabilities of the c. de Lyon, 

other belongs to a branch of law which need not here be con- Daitoi, ' 

sidered. *'»«•''••«• 
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The Architect's Position when the Cost Exceeds the Limit. 
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BESIDES serving his employer with skill and care, the arch- 
itect is boand to carry out his wishes, so far as this can be 
done without violating the laws, ordinances, building reg- 
ulations, inspector's directions, or other restrictions to which 
all citizens are subject, or the rules of sound construction. So 
far as the local regulations are matters of statute law, the arch- 
itect is bound to know them, and would be liable to his em- 
ployer for any damages which might be caused by his neglect 
or ignorance of them ; but he is not bound to be familiar with 
the decisions of inspectors or referees in regard to points left 
indefinite by the statute. He should, however, use due dili- 
gence in seeing that any directions or decisions which may be 
given in regard to the work with which he is concerned are 
complied with, and if extra work is necessary for the purpose, 
and the owner is not at hand to give the necessary orders, the 
architect not only may, but should, give them, and the owner 
will be bound to pay for the work so ordered, while neglect of 
the architect to take the necessary steps, in case of such an 
emergency, will expose him to a claim on the part of the 
owner for damages if subsequent loss should be occasioned by 
such neglect. In the same way, the architect must not allow 
himself to be connected in any way with construction which he 
knows to be dangerous, or even doubtful, whatever may be the 
owner's wishes on the subject. 

It is obvious that a physician who would consent to having 
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one of his patients take a dose of arsenic, instead of bromide of 
potsissium, on the ground of its being cheaper, or yiYxo even 
failed to protest vigorously against such a course, would be for- 
tunate if he escaped a trial for manslaughter ; yet architects 
often acquiesce in very doubtful methods of construction, at the 
desire of owners, who frequently claim an extensive acquaint- 
ance with the art of building. For professional men, such 
weak compliance is very dangerous. If evil results should 
follow, the owner 'might pursue them for having misled him 
into thinking that such a construction was admissible, and a 
jury would be sure to agree with him; and it has even been 
decided in France that an architect is at fault who consents to 
a piece of doubtful construction at the positive order of the 
owner. 

In general, the courts, as well as people outside the courts, 
consider it the paramount duty of an architect to build well and 
strongly. It should be his care to save his employer's money 
where he can, but not at the expense of the durability of the 
building which he constructs for him ; and if unforeseen diffi- 
culties arise, he will find more favor in ordering them properly 
provided for, at a considerable extra expense to the owner, 
than in risking the loss of the money already invested, by hes- 
itation in adopting what his superior knowledge tells him to be 
necessary measures. 

It is very different with matters which do not relate to the 
construction of the building. Here, the wish of his employer 
is the only rule for the architect to follow, and no regard for 
the aesthetic welfare of the owner and his family will justify the 
architect in involving him in extra expense for decoration or 
ornament, unless, as is sometimes the case, the owner has given 
the architect special authority in such matters. In fact, juries 
are, in this country, generally quite insensible to aesthetic val- 
ues, and the architect must be prepared to see the owner 
supported by the courts in mangling his design remorselessly, 
if there is anything to be gained in the way of money by doing 
so. In the same way, if there is any incompatibility between 
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the owner's idea of the style of house he wants, and the sam 
that he is willing to pay for it, his wish in the latter respect is 
always assumed to be paramount, and the architect who follows 
the first, and fails to comply with the other, is likely to get 
nothing for his pains. 

From misunderstandings on this point arise nearly all the 
troubles which an architect encounters in his private business. 
Very many persons have an unreasonable fear of architects, 
derived, undoubtedly, from the stories which are repeated from 
mouth to mouth about the exploits of some of the reckless and 
irresponsible members of the profession, and give to the one 
whom they consult a limit of expense ridiculously inadequate 
to the accommodation which they desire, on the assumption 
that he will be sure to exceed it. In fact, it is not unusual to 
hear intelligent men say that they always limit an architect 
to half the amount that they really intend to spend. The con- 
sequence of this is that if the architect is conscientious, he takes 
his client at his word, and produces for him a cheap, unattract- 
ive plan, which he knows can be executed for something like 
the sum named, but which, of course, presents only a small 
part of the beauties and conveniences that the owner had pic- 
tured to himself. 

If he is not conscientious, or if, as more commonly happens, 
he knows that his client really means to spend more than the 
sum he specifies, he guesses at the sort of building that is 
actually wanted, and makes his plans accordingly ; and in most 
instances the owner is quite satisfied with the result. 

There are, however, exceptional cases, where, on the one 
side, an irresponsible and reckless architect deludes an owner, 
by attractive plans and misleading estimates, into commencing 
an undertaking which is not completed until the man who pays 
the bills is half ruined ; or where, on the other side, an un- 
scrupulous owner takes advantage of an architect's having ex- 
ceeded a limit of expenditure which was meant to be exceeded, 
to rob him of a part or all of the money justly due him. 

The remedy for this unsatisfactory condition of affairs lies 
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partly with the owners and partly with the architects, each of 
whom should be more frank with the other. If an owner 
wishes to restrict his expenditure within a certain sum, as is 
usually the case, he should tell the architect so, mentioning 
also whether he wishes to have the given amount cover the 
architect's fees, the papering or other furnishing or decoration, 
the mosquito screens and outside windows, and, especially, the 
laying out and planting of the grounds about the building. Few 
persons who build for the first time in the country have any 
idea of the cost of fences, embankments, filling, smoothing, 
terraces, sodding, gravel-walks, under-drains, fiower-beds, trees, 
vines, bedding-plants, and so on, which they will need before 
they are satisfied with the appearance of their place. One 
good authority lays down the rule that a sum at least equal to 
the cost of the house itself must be spent on the grounds to 
obtain an attractive result. This would be much too large an 
estimate for most suburban places, but, whatever is the amount 
to be devoted to such purposes, the architect should be in- 
formed whether the owner intends to include it in the limit of 
cost which he specifies. In most cases, the architect himself 
will be a tolerably good g^ide as to the cost of simple land- 
scape-gardening, and if he and the owner can understand 
exactly what is wanted, and how much money is to be devoted 
to each portion of the undertaking, the result, if the architect 
is competent, and the owner not unreasonable, is almost sure 
to be satisfactory ; for it is generally the case that the more 
skilful an architect is, the more he can accomplish in the 
way of convenience, beauty and healthfulness, with a given 
sum. 

If the owner says nothing about fences, terraces, or grounds, 
the architect will generally suppose that the limit of cost given 
him is intended to cover only the bare cost of the building, 
commonly without screens, outside windows, or any grading or 
planting beyond the smoothing of the ground within six or 
eight feet of the building, and dumping the surplus gravel or 
clay from the excavations in some convenient part of the place. 
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as this is all that it is usual to include in the builder's contract ; 
and the owner should ask for the additional estimates if he 
wants them. In any case, however, it should be remembered 
that an architect's estimates cannot possibly be anything more 
than approximate, as he knows nothing of the combinations of 
local mechanics, or the approaching bankruptcy of some reck- 
less builder, or of many other circumstances which will greatly 
affect the price for which a contract can actually be made. In 
general, his estimate, for work of a sort with which he is 
familiar, will be pretty near the sum which the building ought 
to cost^ with a reasonable profit to the contractor ; but there 
are many cases where contracts cannot be made on this basis, 
and the owner must pay what the people who have a monopoly 
of the business choose to demand, or go without his building ; 
while there are other cases where the work can be contracted 
for at a price below its proper value, with a mechanic who 
cares for nothing but to get the job, appropriate all the pay- 
ments to his own use, and then fail, leaving the journeymen, 
and the dealers in materials, to get their pay as best they 
can. 

In consequence of these uncertainties, it is universally re- 
garded as unreasonable to hold an architect responsible for 
strict compliance with the owner's wishes in regard to cost 
It is always open to the owner, if the estimates of the contract- 
ors are too high, to moderate his wishes as to the convenience 
or beauty of the building, and the architect will generally 
make no charge for helping him to do so judiciously ; but he 
has no right to dismiss the architect altogether upon this pre- 
text, unless the lowest sum for which it proves to be possible 
to build the intended structure exceeds in a considerable degree 
the amount which was distinctly stated to the architect as the 
limit of expense to be incurred. 

Just where the line is to be drawn between a reasonable and 
unreasonable excess of the estimates, or of the actual cost, 
over the limit fixed, is not quite certain. It is sometimes set 
by agreement at 25 per cent, and this seems to meet with the 
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approyal of ordinarj people, but the arrangement shoald be 
made before the work is begun. After it is completed, and 
the builder has explained to the owner that all the delays and 
blunders that have occurred about the building have been 
entirely due to the fault of the architect, the latter will have 
more difficulty in reaching an amicable understanding with his 
employer. 

If he should fail to do so, and the aid of the courts should 
have to be called in, he will find them tolerably liberal in their 
ideas of the latitude which should.be afforded him in such 
matters. 

The most important case involving this point to be found in 
our records was decided in Texas. 

Here an architect was, as he said, instructed to prepare plans 
for a hotel, to cost "about $100,000." After the plans were 
made, the lowest estimate which could be obtained for carrying 
them into execution was $102,475. The owner then aban- 
doned the undertaking, and refused to pay the architect any- 
thing ; and the architect brought suit for the compensation 
which had been promised him. The owner claimed that the 
limit which he gave the architect was $75,000, instead of 
$100,000 ; that, the lowest estimate having exceeded $100,000, 
he was not bound to pay the architect anything, even on the 
architect's own version of the matter ; and that the architect 
omitted to include his own commission of five per cent 
in the estimated cost, so that the lowest estimate should 
have been estimated at $107,589.73. The court below in- 
structed the jury that if the owner really directed the architect, 
as he alleged, to make plans for a building to cost $75,000, 
and it turned out that it would cost more than $100,000 to 
carry the plans which were made into execution, the architect 
could recover nothing for making them ; but if the direction 
given was to make plans for a building to cost about $100,000, 
the preparation of plans which would cost $102,475 to execute 
was a sufficient compliance with the instruction. 

As to the architect's fees, and the expense of superintending 
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the building, the court held that they were not properly to be 
regarded as a part of the estimated cost ; but even if they were 
to be so regarded, the court considered that the total amount, 
of $107,589.73, would still be "about $100,000," and the 
agreement, as testified to by the architect, would have been 
complied with. 

The owner's counsel appealed from these rulings, but they 
were sustained by the Supreme Court. 

Here, therefore, the Supreme Court thought that if the low- 
est estimate had been one-third greater than the limit given the 
architect, the latter could have recovered nothing for his work ; 
but an excess of about eight per cent, where the limit had been 
given only as "about $100,000," would not be sufiicient to 
deprive him of his right to his pay. 

In an English case, an architect made plans for a school- 
building for a board of trustees, who had only £1,350 in their 
hands to pay for it. After the plans were made, the archi- 
tect estimated that it would cost £1,545 to carry them out ; and 
he repeatedly assured the trustees that his buildings " never ex- 
ceeded the contracts," unless changes were authorized by the 
owners themselves. After these plans, and his estimate, had 
been presented, he suggested some changes, which, he said, he 
thought could be included in the estimated price. The plans 
were then submitted to builders for bids, and the lowest bid 
received was £2,056. 

The trustees then told the architect that they should do 
nothing further about carrying out his plans, and returned his 
drawings ; and he sued them for his pay. There was contra- 
dictory evidence as to whether the original plans could have 
been executed for the sum estimated by the architect, and 
whether the discrepancy between this and the actual bid arose 
from the additions and changes made in tliem ; and the question 
was submitted to the jury, whether the bids were reasonably 
near to the architect's estimate, so that the trustees ought to have 
employed him. The jury disagreed on this point, and were dis- 
charged, and the case appears to have been settled out of court. 
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Here, therefore, a jury seems to have found it doubtful 
whether a discrepancy of nearly one-third between the archi- 
tect's estimate and the lowest actual bid was sufficient to de- 
prive the architect of his right to payment for his work. 

Where the plans are selected by competition, it is very com- 
monly the case that committees are deceived by estimates made 
by unskilful and irresponsible architects ; and even the better 
class of architects, who feel that it is a mere chance whether 
they get the work, are apt to be much less careful in making 
their estimates than they would be in dealing directly with a 
confiding client ; so that public competitions are often followed 
by financial griefs on the part both of architects and owners. 

In 1884, the two celebrated architects, Bourdais and Davioud, 
were selected in competition as the architects of a combined 
theatre and hotel, to be ere9ted by the municipality in the 
town of Cannes. The limit of cost was fixed by the terms of 
competition at 500,000 francs for the entire building, one-half 
this sum being allotted to each part. When the plans were 
ready for estimating, it was found that the cost of the hotel 
alone would be 417,000 francs. The municipality, nevertheless, 
began operations, and spent 70,000 francs in the preliminary 
work on the building, and then suddenly decided to abandon 
the construction of the theatre altogether, and, after dismissing 
Davioud and Bourdais, employed another architect to com- 
plete the building of the hotel. The programme of competition 
had reserved to the municipality the right to abandon the whole 
affair, paying the successful competitor 2,500 francs, or to pay 
2^ per cent on the cost for plans and specifications alone. 
Bourdais brought suit for 2^ per cent on 417,000 francs, the 
estimated cost of the hotel, together with damages for wrongful 
discharge. The court decided that he was entitled only to his 
commission of 2^ per cent on 250,000 francs, the expenditure 
contemplated in the programme, and that he had no claim for 
damages for his discharge. If the town had done nothing 
about carrying the plan into execution, it would, under the con- 
ditions of the programme, have had to pay only the 2,500 francs 
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stipulated ; but, having begun operations, it could not claim to 

have abandoned the undertaking, so far as Bourdais was 

concerned. 

Ada St. M. E. In another case, decided in Illinois, an architect submitted 

^oarnseT!' plans in competition for a church. Thej were accepted, on 
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06 111. i«6. condition that they could be carried out for a certain sum. It 

CondiUonai ^^ proved that they could not be carried out for that sum, 

o/'puiJ*"''* *°^ ^^® church refused to pay the architect for his work. The 

architect brought suit, but he failed to show any promise to 

pay him for his plans, except the conditional one, and the court 

held that he was not entitled to recover anything. 
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CHAPTER IV. 

The Responsibility of the Architect for his Own Work. 



WE have seen that the present tendency is to separate the 
responsibility of the architect from that of the bnilder, 
making the former liable only for the consequences of 
what is shown to be lack of ordinary professional skill and care 
in preparing his plans and specifications, or in supervising the 
work under his charge. Within this limit, however, he is held 
to a strict accountability. The reports of French courts have 
contained, in past years, accounts of cases in which this account- 
ability has been enforced with what seems cruel severity, and 
the modern French architects complain, apparently with reason, 
that architects are held responsible for mishaps which, if they 
were to occur in buildings constructed under the charge of 
engineers, would be looked upon as cases of forct majeurey or 
as the result of an excusable oversight. 

One reason for this is that architects are nowhere, except, 
perhaps, in Germany, organized as closely in defence of their 
common interests as engineers, and the world is always dis- 
posed to crowd a little those who are too feeble to defend 
themselves. 

In this country, where the standard of practical knowledge 
in the profession is probably higher than in France, the dread 
of expert investigation into their work seems to be much less 
common among architects, but it is probable that there would 
not be much difference in the strictness with which they would 
be pursued for a real fault. In a California case, Moore <& 
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Foss, a firm of architects, of reputed skill, coDtracted to build 
for Laird <& Chambers a dam, to be 40 feet high, and to be 
capable of resisting all floods and freshets for two years after 
completion. Before the dam was fully completed, it was 
washed away, and the water destroyed a store, and other pro- 
perty, situated on the stream below. Suit for damages was 
brought against Laird & Chambers, the owners of the dam- 
It was proved that they had not visited the dam from its com- 
mencement until after the break ; that they had prescribed no 
plan, and furnished no materials, and had not received the 
work from the contractors. It was also proved that the plain- 
tiff, Boswell, had been notified, fifteen hours before the dam 
gave way, of the anticipated danger, but had paid no attention 
to the warning. The court held that Moore & Foss, the archi- 
tects, or rather, in this case, the contractors, were responsible 
for the damage, and not Laird & Chambers. 

A case more in point is one decided in Missouri some years ago. 

A building was in process of erection under the ^* general 
charge and superintendence '* of an architect. A part of the 
construction of the building consisted in a wall supported by 
iron tubular girders, resting on cast-iron columns, extending 
through two stories, with fianges cast on them at the level of 
first-story floor, to receive the ends of the first-fioor girders. 
There was some evidence to show that the tubular girders were 
of light and cheap construction. 

Two of the columns settled, breaking the iron plates and 
bed-stones under them. The architect advised the owners to 
raise the columns that had settled, and to employ one Bash ore 
to do the work. During a consultation between the architect 
and the owners on the subject, Shickle, a member of the firm 
which supplied the iron-work, learning that the architect pro- 
posed to put jack-screws under the flanges of the columns, at 
the first-floor level, advised him not to do so. The architect, 
however, apparently after consultation with Bashore, ordered 
them to be raised in that way. One column was thus success- 
fully raised, but in raising the second, the cap, on which the 
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eecond-storj girders rested, broke off, letting tbe girder drop. Baiting Ooi- 
There seems to have been no attempt to shore up tbe walls 
between the columns, and the dropping of the end injured the 
girder so much that it gave way, bringing down the wall that 
rested on it. A workman was killed by the falling masonry, 
and his widow sued the architect for five thousand dollars 
damages for the loss of her husband, alleging that the catas- 
trophe was due to his negligence. There was evidence to show 
that it was doubtful whether the construction would have been 
permanently secure in any case, owing to the weakness of the 
girders and columns ; and it was proved that the architect was 
absent at the time of the raising of the column. 

The defence rested on the ground that no negligence of the 
architect was shown, and that, in any case, he was only the 
agent of another person, and not himself responsible for any 
omission to do his whole duty. 

The jury found a verdict for the widow, in the full sum 
claimed ; and the Supreme Court sustained the verdict, saying 
that an architect '* having the general charge and superinten- 
*' dence of the construction of a building, was held to be re- 
'< sponsible for the killing of a workman caused by the falling 
" of a wall, which resulted from the giving way of supports on 
"which it rested, under the working of a jack-screw, although 
" the appliance was put to work under the immediate direction 
" of another person employed by the owner of the building, and 
" while the architect was absent, where it appeared that the 
" manager of the jack-screw was employed under the advice of 
" the architect, and subject to his direction, and that he knew 
" and approved of the method adopted for effecting the raising. 
"Whether the wall fell because the plan for raising it was 
" a bad one, or because the supports were inadequate, in either 
" case the disaster was attributable to positive misfeasance for 
" negligence in a work which the architect undertook, but in 
"which he failed to exhibit the care and skill which the law 
" imposed upon him. For such negligence he was responsible, 
"not merely to his employer, but to those injured in conse- 
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<< quence, and the question whether, and in what respect, he 
" was guilty of negligence, was one for the jury, under appro- 
'*priate instructions. The doctrine that agents are not re- 
*' sponsible to third persons, for mere nonfeasance, has no appli- 
'* cation to such a case." 

A case of considerable importance, involving the responsi- 
bility of an architect for a certain part of his work, was 
decided in Canada a few years ago. It seems to be the only 
case, decided in a court of record, covering this particular point, 
so that it seems proper to refer to it, although it may be doubted 
whether it would be followed as a precedent by our courts. 

An architect named Irving was engaged to plan a^d superin- 
tend a house, to cost $25,000, and was to give certificates from 
time to time, for 85 per cent of the value of the work done. 
There were several contractors. One of the contractors failed 
while the work was going on. At the time of his failure, 
he had received certificates to the amount of $2,950, and this 
amount had been paid him by the owner, on the presentation 
of the certificates. The owner was obliged to complete this 
contractor's work, at an expense much exceeding the balance 
due him under the contract; and it was ascertained that, at 
the time of his failure, the actual value of the work he had 
done was only $2,700, and he ought, under the contract, to 
have received certificates for only $2,295. 

When the house was done, the owner refused to pay the 
architect, who sued him for $910, being a balance of $900 on 
his commission of 5 per cent, with $10 for advances for advertis- 
ing. The court held that the architect's estimate of the amount 
due him was correct, but that the owner was entitled to deduct 
from this $655, being the difference between $2,950, the 
amount he had actually paid the defaulting contractor, and 
$2,295, the amount which ought to have been certified as due 
him. The case was appealed to the Court of Common Pleas, 
which confirmed the decision of the court below. 

There are some legal principles which modify the responsi- 
bility of architects, as well as of all other persons under similar 
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circumstances. For example, if a person works gratuitously 
for another, he is not bound to so strict a responsibility as if he 
is paid for his services. In the language of the law, he is then 
not liable for negligence, unless the negligence is gross. How- 
eyer, the injured party naturally thinks that any negligence is 
gross, and tries to impress his opinion on the court, so that too 
much reliance should not be placed, upon this exception. As 
an instance of what is legally gross negligence, the books give 
a case in which an over-obliging individual gratuitously col- 
lected $140 in rents for another person, and, instead of for- 
warding the money at once, left it with his sister, from whose 
house it was taken by a burglar. 

He was sued for reimbursement of the lost money, and the 
case was carried to the Supreme Court of Illinois, where a 
majority of the judges decided that his conduct, in leaving the 
money with his sister, was gross negligence, and that he must 
make the amount good. 

Where damage results from the negligence of any person, it 
seems to be the law that the injured person cannot recover 
interest upon his claim ; and it has been held in New York, 
apparently upon good authority, that there can be no recovery 
of damages for injury to the person through any one's negli- 
gence, against the representatives of the wrong-doer after his 
death. 
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WITHIN his own province, as a man skilled in the art 
which he professes, the authority of the architect is very 
considerable. lu practice, his authority over the con- 
tractors in any particular case is usually fixed by the terms of 
the contract between the contractor and the owner, but even 
then the law generally interprets any doubtful expressions iii 
such a way as to favor giving the largest discretion possible 
to the architect, or whoever may stand in the place of the 
architect as the skilled director of the work. 

In a Massachusetts case, a contractor agreed to build 
drains for a city, in a skilful and workmanlike manner, under 
the general direction and superintendence of a committee, 
and to cause the work to be carried forward and finished with 
as much rapidity as it could reasonably and beneficially be done. 
One drain was built, and preparations made for beginning the 
other, when, about the middle of October, the committee 
ordered the work stopped. It was resumed the next spring, 
completed and paid for ; but the contractor made an additional 
claim for damages for having been prevented from carrying 
on his work in the autumn before. The Supreme Court 
held that, " by reserving to the committee a general direction 
'^ and superintendence, the plaintiff agreed to conform to the 
''reasonable directions of the committee, as to the time of 
** doing the work, of which they were to judge, acting with 
'*an honest and just regard to the interests of the city. 
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" Under this stipulation they were not to act arbitrarily, 
^* capriciously and unreasonably, but, exercising an honest and 
" reasonable judgment, the plaintiff, by his contract, bound 
''himself to conform to it, and the city is chargeable with 
" no breach of contract." 

It is probable that an architect, as being more skilled in the 
sort of work under his charge, and less likely to be biassed in 
any way, would find his discretion sustained by a court under 
similar circumstances, at least as completely as that of a com- 
mittee, but the question does not seem to have come before 
our highest courts. 

Architects, however, often have to appear before judges and 
juries, and the respect felt for their opinion is shown by the 
fact that a controversy between an owner and a contractor is 
almost always decided in conformity with the architect's judg- 
ment of the matter. Where architects are called as experts 
before a court, it is well for them to remember that they are 
entitled to privileges far beyond those accorded to ordinary 
witnesses ; and, as the opposbg counsel generally knows that 
their testimony will have great weight with both judge and 
jury, and will do his best to confuse them, so as to diminish 
the force of their evidence, they should not allow themselves to 
be hurried, but should insist upon having questions clearly put, 
and should take time enough to make sure of the correctness 
of their replies. 

The main distinction between an expert witness and one of 
the ordinary kind is that the former alone is allowed to 
testify to his opinion, while the latter can testify only to 
facts. Theoretically, all testimony should concern itself 
exclusively with facts, but the law holds that, in certain 
cases, ordinary jurymen have not the special knowledge which 
will enable them to understand the facts shown, without in- 
terpretation, and a person skilled in the interpretation of such 
facts may be called in to assist them. 

An expert witness, however, can give an opinion only as to 
matters in which he is specially skilled. In other matters he 
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can testify to facts only, leaving the court to draw its own coq- 
closions from them. 

Unlike other witnesses, an expert is allowed, and generally 
required, to form the opinion which he is called upon to give 
from the accounts given of the facts by others. If he has 
personal knowledge of the facts in the controversy, his testi- 
mony will be so much the more valuable, for no one can ob- 
serve the facts so intelligently as he ; but in this case lie must 
be prepared to give a full description of the facts on which his 
opinion is based. It has been held in Michigan that '*an 
^' expert cannot give an opinion based on his personal exami- 
^' nation unless the facts on which the opinion is founded are 
^^ all stated,'' and he must endeavor to give the court a per- 
fectly impartial and conscientious account of what he has seen, 
and what he thinks about it. 

In most cases, however, he is not personally acquainted 
with the circumstances, and must hear them from others. He 
is then generally called in to listen to certain portions of the 
evidence, from which his opinion is to be formed ; or he may 
be obliged to satbfy himself with reading a stenographic 
report of the testimony, or even with hearing a lawyer's 
version of it. Where facts are disputed, the expert may be 
called upon to say what his opinion would be in either case ; 
but it has been held that experts are not obliged to form an 
opinion on theoretical propositions, and that they cannot be 
examined upon theories that are contrary to the uncontradicted 
facts of the case. 
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CHAPTER VI. 
The Architect as Agent for the Owner. 



TITHE question of how far the architect is an agent for the 
X owner, and is empowered to bind him by his actions or 
decisions, is one of extreme importance to the profession. 
The ordinary contract between owners and builders leaves this 
point somewhat indefinite, and architects, particularly the 
young and zealous ones, frequently get into trouble through 
not knowing how far they are entitled to help their employer 
without bis consent. 

The general rule is that ^'whatever may be necessary to 
'' complete an act that an agent is authorized to perform is in- 
" eluded within the authority of the agent." This rule was 
laid down by a New York court, in a case where the Spring- 
field Iron Company had bought six hundred tons of old rails, 
which were, apparently by some mistake, landed on a wharf 
in New York. This landing was not by direction of the iron 
company, and it was not liable for the wharfage on the rails. 
The company sent a salesman, named Mack, to New York, to 
hurry forward the rails in all possible ways, and instructed him 
to see that there were no delays in shipping them, as it was 
important for the company to secure them at once. When all 
but seventy-five tons of the rails had been shipped, the wharf 
company refused to allow these to be removed, saying that it 
must keep these until its bill for wharfage, amounting, with the 
interest at the time of bringing the suit, to nine hundred and 
ten dollars, was paid. Mack asked the wharf company to let 
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the rails go, saying that his compaDj was good for the amonnt 
of the hill ; but the wharf company replied that it had a lien 
on the rails for the charges, and would not let them go until 
they were paid. Mack replied, in substance, that it was of 
importance to his company to get the iron through, before the 
canal closed, and that his company would pay the bill ; and 
the wharf company then allowed it to be removed. There was 
some difference in the testimony as to Mack's exact words. 
The iron company, after it got the rails, refused to pay the 
wharfage bill, on the ground that Mack was not authorized to 
make such a contract on its account ; but the court held that he 
was sufficiently authorized, and that his contract was binding 
on the company. 

In the case of architects, the rule appears to be that, outside 
of the duties expressly mentioned in the contract, they are 
impliedly authorized to order, and to bind the owner to pay 
for, work and materials which may prove to be necessary for 
securing the safety of the building under unforeseen contingen- 
cies, and even in cases where more mature consideration shows 
that it is necessary, for the same end, to vary from the letter 
of the original contract. 

A Board of County Commissioners, in Indiana, contracted 
with a builder for the construction of a building, according to 
certain plans and specifications. The contract provided that 
the Commissioners might order changes from the plans and 
specifications, " the value of said change being first agreed on 
in writing, and the subsidiary contract endorsed on or attached 
to this contract.*' Nothing was said, apparently, about the 
architects having authority to order changes, but McDonald 
Brothers were named in the contract as the architects to super- 
- intend the work on behalf of the Commissioners, and the work 
was to be performed under their supervision. During the pro- 
gress of the work, one of the McDonalds ordered certain iron 
columns to be made eight inches in diameter, instead of six 
inches, as shown by the plans and specifications. No contract 
was made in regard to the change, nor did the Commissioners, 
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or any person for them, ever ask for any agreement as to the 
price of the extra work. The bnilding was finished, and ac- 
cepted by the Commissioners, and a charge made for the extra 
weight of columns, which the Commissioners refused to pay, 
on the ground that the extra work and material were not 
ordered as the contract provided. The case was brought be- 
fore the Supreme Court, which said, confirming previous de- 
cisions to the same effect, ^^ it has been held by this Court 
" that where the Board of Commissioners has power to appoint 
" a superintendent to act for them in the supervising of work, 
'' he becomes the agent of the county for the purpose of con- 
" structing the work, and that he may bind the county for 
"work done beyond that contemplated by the written con- 
" tract." 

On the other hand, where the contract authorizes the archi- 
tect to order extras, but specifies the manner in which he shall 
do so, he must be careful to give his orders in the way pre- 
scribed. In a Missouri case, the superintendent was authorized 
by the contract to order variations, but in case of omissions or 
additions, the cost or expense thereof were to be agreed on in 
writing, signed by the contractor and superintendent, *' before 
the same should be done, or allowance claimed therefor." 
The superintendent certified to the value of work done, and it 
was claimed that his certificates included allowances for extra 
work, although the signed orders for such work were not pro- 
duced. The Court of Appeals held that the superintendent 
had no power to waive the requirements of the contract in 
regard to orders for extra work. 

One of the most curious instances of an architect's exceed- 
ing his authority is to be found in the French books. One 
Savoye was architect of the church of Saugniere. He was 
authorized by the contract " to order works omitted or over- 
looked in the specification, and to provide for contingencies 
which might arise during the execution of the works"; and 
the contractor, Duchez, was bound by his contract to obey 
Savoye's orders. Savoye, without consulting the officials of 
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the town at whose expense the church was to be bnilt, prac- 
tically substituted a new plan for that which had been offi- 
cially approved. He increased all the dimensions of the 
building after the contract was made, thereby adding 12,675 
francs to the cost, and ordered changes in details of construc- 
tion and decoration to the value of 5,000 francs. 

The town refused to pay the bills for these extras, and the 
case came before the highest court, which held that if the 
enlargement of the building did not better adapt it to the re- 
quirements of public worship in the district of Saugniere, so 
that the commune received some benefit from the change, 
Savoye must pay the cost himself. In regard to the other 
extra charge, of 5,000 francs, the court found that a portion 
was for "changes in detail fully justified by the necessities 
"of good workmanship," but that 2,000 francs of the extra 
expense " had been incurred through the exaggerated impor- 
"tance attached by the architect to the interior decoration, and 
" the details of the tower, the entrance door and the windows." 
Of the cost of the increased size, the experts found that the 
commune should bear a part, as being to a small extent bene- 
fited; but Savoye was condemned to pay a total of 10,500 
francs. 

The lesson afforded by this case in regard to the danger of 
trying to improve the artistic effect of their clients' buildings 
without their knowledge will not be lost upon architects ; but 
there are other ways in which it is easy for an architect, in his 
anxiety to promote his employer's interest, to overstep his legal 
authority, to his own detriment. Nothing is more common, 
for example, than for architects to order mantelpieces, or tiles, 
or gas-fixtures, or similar objects, for their clients, knowing 
that they are needed, and supposing that the owner will be 
glad to avail himself of their greater knowledge of the market 
and more educated taste. 

In the majority of cases the result bears out this supposi- 
tion, and both architect and client feel that the former has 
rendered a favor in performing, either gratuitously or for a 
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small fee, as included in the general commission on the cost of 
the building, a service for which a much larger commission is 
properly payable ; but it 'sometimes happens that a client 
chooses to repudiate the transaction, and the architect may make 
the unwelcome dbcovery that he has made himself personally 
liable to the dealer for the amount of the purchase-money. It 
is, of course, to be understood that the client cannot repudiate 
the purchase and at the same time enjoy the benefit of it, and, 
if he keeps the mantels or gas-fixtures which the architect 
ordered for him, he ratifies the architect's action, and must 
pay for them ; but he can, if he chooses, refuse to keep them, 
and the architect will then have them thrown on his hands, 
while, if the articles so purchased were built into the structure, 
so that they could not be removed without great injury to the 
building, a court might hold that the owner was entitled to 
keep them, paying only what the jury might determine that 
they were actually worth to him, and the architect would be 
liable to the dealer for the balance of the price. 

To avoid such mishaps, the architect should be sure to obtain 
special authority before making any purchases on behalf of his 
client. In cases of constructive exigency he would probably 
be sustained in ordering materials and work ; as, for instance, 
if an iron column, after being set in place, should be broken by 
an accidental blow, as sometimes happens, the architect not 
only may, but should, order the shoring necessary to keep the 
superstructure from falling, and the owner will be bound to 
pay for it ; but he has, unless the contract, or some special 
authority, gives it to him, no right to purchase goods for his 
employer which are not required for some such purpose. 

In Wisconsin, one Kline, a builder, contracted with Mc- 
Donnell to furnish all materials and do the mason-work of a 
house, under the direction of an architect, who was to render 
the usual professional services, with the addition that Mc- 
Donnell, the owner, put into his hands the money to pay for 
the mason-work under the contract, arranging that, as it became 
due, he should pay it out on Kline's order. Kline ordered 
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some lime of one Williams. Williams presented his bill to the 
architect, who said that he would pay it out of ** the next esti- 
mate." Before the next payment became due to Kline under 
the contract, he stopped work, and never completed his con- 
tract. Williams assigned his claim to Dodge, who sued Mc- 
Donnell for the price of the lime, claiming that it was ordered 
by the architect for him, or rather, that the architect^ having 
promised to pay for it, bound McDonneU. 

The Supreme Court said that the inference that a man who 
employed an architect to render the usual services of architects, 
and engaged a contractor to furnish the materials and do the 
work, and placed the money due the contractor in the archi- 
tect's hands, to be paid on the contractor's order, made tbe 
architect his general agent, and authorized him to bind him by 
new and independent contracts with other parties, was entirely 
unwarranted. It was natural for the architect, supposing that 
Kline would go on with the contract, to tell Williams that his 
bill would be paid out of the next instalment, but this did not 
bind McDonnell. The debt was evidently Kline's, and the 
plaintiff had no ground of action against McDonnell. 

How far an architect can go in carrying out his undoubted 
duty, that of endeavoring to see that the contractors comply 
with their agreements, is, 'unfortunately, not determined. 
There is no question that here the architect is agent ior the 
owner, but the owner's rights are as undefined as his own. 

Where a contractor has done work which is visibly not in 
accordance with the plans or the specification, there is no doubt 
that he can be required by the owner, or by the architect, under 
the usual contract, to pull it down, and do it over again ; but a 
difficulty arises in cases where work is concealed immediately 
after it is put in. In such cases, the architect may have grave 
suspicions that the concealed work is not what it should be, 
but, under the ordinary contract, neither he nor the owner can 
compel the contractor, at his own expense, to tear down work 
already done in accordance with the contract, in order to see 
whether it does not conceal other work in violation of the con- 
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tract. Under the ordinary provisioDS for ordering extra work, 
the architect or owner may require the contractor to remove 
the good work for the purpose of making the investigation, and 
if the work concealed behind it proves to be bad, the contractor 
will be bound to pay all the cost of pulling down and replacing 
the good work by which the bad was concealed, as well as that 
of making good the defective work ; but if the architect's sus* 
picions should prove not to be justified, it seems to be the law 
that he will have to pay the cost of making the investigation. 
This might be a serious matter for an architect conscientiously 
bent on satisfying himself that every part of a building was 
strictly in accordance with the contract, and it is desirable that 
a clause should be inserted in building contracts, providing for 
the inspection, at the contractor's expense, on the demand of 
the architect, of work which cannot be properly examined 
during the architect's ordinary visits of supervision. 

For example, there is no way of determining the thickness 
of the shell of cast-iron columns, except by drilling several 
holes in each column. The thickness of shell of one column 
of a series, as ascertained by drilling, affords no evidence 
regarding the other columns of the same series ; and the thick- 
ness often varies in the same column from that of a sheet of 
paper to nearly two inches ; so that the only way of making 
reasonably sure of the adequacy of the supports on which the 
safety of the whole building and its inmates may depend, is to 
drill every column in at least three places. This is made com- 
pulsory by law in many cities, and it ought always to be done, 
at the contractor's expense ; and there are several other points 
where similar investigations should be provided for in the con- 
tract, to be held at the contractor's expense. 

In any event, the architect must remember that his authority 
is strictly limited by the plain terms of the contract, and that 
he has no right to excuse the contractor from any of its' provi- 
sions, or to change them in any way. A contractor in Kansas 
City, named Burke, agreed to build a sewer, according to 
certain plans, profiles and specifications, and according to the 
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directions of the city engineer; and it was provided that any 
workman who refused to follow the directions of the engineer 
should be discharged. Felix, an assistant engineer, was detailed 
to supervise the work, and, according to the evidence, ordered 
some 600 feet of trench to be dug, and a corresponding 
amount of pipe laid, at a less depth than the plans and 
specifications required. Felix was then superseded by Baker, 
who discovered the variation from the plan. The contractor 
was then ordered to take up the pipes laid under Felix's direc- 
tion, dig the trench to the grade shown on the plans, and relay 
the pipes. He did so, and claimed payment for doing so, as 
extra work. The city refused to pay, and the case came to 
the Court of Appeals, which held that the engineer's duty was 
to see that the contract was complied with, not violated, and 
he had no authority to give directions varying from the plans 
and specifications; and, Burke having done only just what he 
agreed to do under the contract, the city was not liable for any 
extra payment on the facts presented. 

A leading case involving the same point is that of Bones teel 
v$. Mayor of New York, etc. The Street Commissioner of New 
York advertised for proposals for grading a portion of 70th 
Street, from Tenth Avenue to the North River, the rock to be 
excavated one foot below the curb, and deposited in the river, in 
extension of the street. McDonald was the lowest bidder. 
The bids were laid before the Common Council, and an award 
of the contract to McDonald confirmed. Two months later, 
the Street Commissioner, in behalf of the city, and in pursu> 
ance of the authority conferred by the confirmation of the 
award made by him to McDonald, entered into a written con- 
tract with McDonald to do the work, but in this contract 
varied from the specifications on which the original estimate 
was made, by providing that the rock should be excavated to a 
depth of two feet below the curb, but that the excavated rock 
should belong to the contractor, he furnishing an equal quantity 
of earth, and depositing it in the street where required. The 
written contract, as well as the ordinance of the Common 
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Council authorizing the grading of the street, provided that Bone«t«ei m. 
the work should be done *' under such directions as should be York. 

22 N« Y. 162* 

given by the Street Commissioner and one of the city sur- 
veyors." 

Before any work was done, McDonald assigned his contract 
to Bonesteel. The city surveyor in charge directed Bonesteel 
to excavate the rock only to a depth of one foot below the 
curb, and he complied with this direction, but instead of putting 
the excavated material in the river, as was provided in the 
original specifications, he put only a small part there, and kept 
and sold the rest. On the completion of the work, he 
demanded payment of the contract price, which was refused, 
on the ground that the contract had not been performed. 
The case was brought before the Court of Appeals, which held 
that " the provision of the ordinance that the work should be 
*'done under such directions as should be given by those 
"officers" (the Street Commissioner and City Surveyor) 
" conferred no authority on them, or either of them, to change 
"or modify in any essential particular the provisions of the 
" contract made and entered into for the performance of the 
" work." 

Although Bonesteel had complied with the original contract 
in regard to depth of excavation, he had violated it in selling 
the stone, and, the contract being entire, he could recover 
nothing. 

A very similar case was decided and commented upon by 
an equity court in New Jersey. Here a contract was made for 
paving in the city of Newark, to be done under the direction ^^^^^ jT^**' 
of the Street Commissioner, and to the satisfaction of the 
Committee on Streets and Highways. All work and materials 
were to be subject to the inspection and approval of the Street 
Commissioner. The work was done, and the inspectors ap- 
pointed by the Street Commissioner, the Street Commissioner 
himself, and the Committee on Streets, all approved the mate- 
rials and the work, on the ground that, although not literally 
or substantially in accordance with the contract, the paving 
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was done as well as such work was usually done, and was, on 
the whole, a good job. Some of the abutting owners, whose 
property would be assessed to pay for the paving, headed by 
a Mr. Bond, applied to the proper court to prevent the city 
from paying the contractor, and a temporary injunction was 
issued. The Common Council then passed an order, which 
was approved by the Mayor, directing that the contract price 
should be paid in full as soon as the injunction should be re- 
moved. On the trial of the case, the court said that, although 
the Street Commissioner, with the other officials named in the 
contract, were the proper persons to inspect and approve the 
work under the contract, and their decision as to whether 
the paving was done in a workmanlike manner, or whether the 
materials were good, might, perhaps, be binding, they had no 
power to dispense with the contract, or anything that it ex- 
pressly required. "An architect," said the decision, ** to whom, 
" by the contract, everything wafe to be referred, could not hold 
^' that a brick house was a compliance with a contract to build 
^* one of marble, or that a wall twelve inches thick complied with 
*' a contract to make one of sixteen inches. He could deter- 
*^ mine whether the marble front, the brownstone steps or the 
^* sixteen-inch wall were put up in a workmanlike manner, but 
*' could dispense with no substantial matter expressly required 
** by the contract. Such approval would not entitle the con- 
•* tractor to recover at law." 

In the case in question, the street having been accepted, and 
for some years in use, the court said that it would not be 
equitable to compel the contractor to put his work in the con- 
dition required by the agreement, and a master must be ap- 
pointed to ascertain how much more it would have cost the 
contractor, at the time when the work was done, to have com- 
plied strictly with the contract, and that this sum should be 
deducted from the contract price before paying him. 

Even in regard to the manner of issuing certificates, of giv- 
ing orders for extras and estimating the payments due, the 
terms of the contract must be strictly followed. In Illinois, 
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where a contract provided that the architect should *' settle 
deductions or additions, and determine amount of damages 
which may accrue from any cause," and the architect, in regu- 
lating the mason's account, charged him with $350 damage to 
the carpenters for delaying them, the Supreme Court held that 
the architect had no right to ^x the damage that the carpenters 
had sustained, and, until they claimed such damage of the 
owners, and the amount had heen ascertained, the architect 
had no right to consider it in any estimate he might make. 

It was also held that the architect has no right to ascertain 
and allow other payments from the owner to the contractor, 
and that, so far as his statement of accounts between the 
parties includes such charges, it is unwarranted, and not bind- 
ing on the parties. 

In an Illinois case, where work was to be done for a county, 
under the direction of a firm of architects, who, under the con- 
tract, were to supervise the work, and give certificates for 
payments, the principal contractor fell into difficulties, and one 
sub-contractor, named Bouton, refused to go on. The archi- 
tects arranged with Bouton and the principal contractor, that 
the certificates should be given directly to Bouton for his part 
of the work. The other sub-contractors contented themselves 
with getting orders from the principal contractor for the money 
due them, and these orders were accepted and paid, but the 
certificates given to Bouton were not honored. After a time, 
the principal contractor failed, and the county had to get his 
contract completed by other parties, and expended all the rest 
of the contract price in doing so. Bouton then sued for pay- 
ment of the certificates which the architects had given him, but 
the Supreme Court held that, although the principal contractor 
had agreed to the arrangement by which the certificates were 
transferred from him to Bouton, the county was not bound by 
it, and the architects were not the agents of the county for such 
a purpose. The Court said that, although it seemed hard that 
the other sub-contractors should be paid in full, and Bouton, the 
one who relied on the architects, should not, still, the others 
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had showed superior vigilance in going to the supervisors, the 
proper parties ; and as their claims, with the cost of comple- 
tion, exhausted the contract price, the county could not be held 
to pay more. 

An architect has, moreover, no authority, unless it is ex- 
pressly given him by the contract, to employ other persons to 
do work in a building which the contractor has undertaken, by 
his contract, to do. It is, in practice, very important that this 
authority should be given, for architects often find that the 
owners have made contracts for work with persons who are 
utterly incapable of doing it, but who, relying on their contract, 
keep the rest of the work waiting for their futile pottering, 
untii the owner, in despair of getting his building finished, and 
knowing that no damages for delay can be collected from them, 
pays them their money to get rid of them, and employs some 
more competent person to carry out their contract. The archi- 
tect's natural impulse in such cases is to eliminate the incom- 
petent mechanic as soon as his incapacity begins to be manifest, 
which is usually at an early stage of his proceedings ; but this 
can only be done in such manner as the contract provides, and 
not at all, unless there is some stipulation to that effect. An 
architect in Illinois, employed to supervise and direct the 
work done under a certain contract, found that the brick piers 
were giving way, owing, as it proved, to bad workmanship. 
A sub-contractor was furnishing cut stone for the building, 
and the architect ordered him to put in stone piers, in place 
of the brick ones, without knowing that he was a sub-contrac- 
tor, and supposing that the order was really given through him 
to the principal contractor. The owners saw the stone piers 
being built by the sub-contractor, but made no objection. 
When the sub-contractor sent in his bill for the stone piers, the 
owners refused to pay it, and he brought a suit, which was 
carried to the Supreme Court. This court held that the archi- 
tect had no authority to engage others to do the work of the 
principal contractor ; and, in answer to the argument that the 
owners, who saw the sub-contractor doing the work, without 
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objection or inquiry, thereby accepted the benefit of his labor, 
it held that they had a right to suppose that it was being done 
for the principal contractor. 

An architect, within his own province, like any other agent, 
must exercise his functions in person ; he cannot delegate his 
authority to any one else. He must also see that his delegated 
powers are exercised in a just and reasonable manner. 

While the utmost respect is generally shown by courts for 
his discretion, where he has conscientiously exercised it, his 
mere arbitrary caprice cannot be enforced upon any one in 
place of the well-considered judgment which is expected from 
a man of science and honor. 

A contract for a building for the Edison Electric Company, 
in Minnesota, provided that, if the contractor failed to comply 
with its conditions, the architect should be entitled to take 
possession of the building. The architect did so, on the ground 
of failure to comply with the contract, and the contractor sued 
for damages for being prevented from completing his contract* 
The official Inspector of Buildings made an examination of the 
building, and a report, which was put in as part of the evidence 
for the defence. The judge, in the court below, allowed the 
jury to consider whether the contract had really been complied 
with, and the defendant's counsel objected, claiming that the 
architect's discretion was final, and not subject to review by 
the jury, and that, if it were not final, the evidence of the 
Building Inspector was conclusive, and other evidence should 
not have been admitted. 

The Supreme Court rejected both these claims, saying that 
the right of the architect to take possession of the building did 
not depend upon his mere arbitrary discretion, and that, in an 
action for damages for interference with his contract, the con- 
tractor was entitled to have the issue tried, to see whether he 
had fulfilled it. As to the inspector, the court said that the 
contract made no provision that he should be arbiter between 
the parties, or that his decision should be final, and the city 
ordinances did not give any such effect to his decision. A. 
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builder might be prosecuted and fined for bad workmauship 
and materials, and in such case he would be entitled to be 
heard on the question of fact. 

It hardly seems necessary to say that the architect must be 
perfectly honest in all his dealings with his employer, and must 
not use his position as a trusted agent for his private gain. It/ 
speaks well for the character of the profession that there seems 
to be no record of a suit brought against an architect for dis- 
honorable practices in the higher American courts, nor, so far 
as the digests show, in those of any other country, although in 
two English cases the owner has alleged fraudulent accept- 
ance of gratuities from tradesmen as an excuse for not paving 
the architect's bill; and, in general, the tendency of judges 
appears to be to assume that architects are worthy of confi- 
dence, unless direct evidence is brought forward to the con- 
trary. 

In a California case, an architect, with another person, 
entered into a contract to construct a building, and the owners 
made a separate engagement with the architect-contractor that 
he should superintend the work. When the building was done 
the owners refused to pay for the superintendence. The architect 
8ued for his money, and the owners claimed that it was against 
public policy for a person to act as contractor and superintend- 
ent at the same time, on the principle that an agent must not 
deal with himself; and that, therefore, the contract for super- 
intendence was void, that for the erection of the building hav- 
ing been carried out in full. The verdict in the lower court 
was for the plaintiff, and it was sustained by the Supreme 
Court, which said that, although the duties of a superintendent 
in some respects conflicted with the' interest of the contractor, 
still, if the defendants, knowing his position, chose to rely on 
the architect's good faith and honesty, there was no reason 
why he should not be paid for the discharge of his duties, 
which were not claimed to have been neglected or unsatisfac- 
torily performed. 

Although the presumption in regard to architects, which is 
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certainly borne out by the facts, is that they are generally Th« PabUo 

.. i\-ii..i.i T 1* Idea of Hon- 

honest, it is not nncommoQ to hear bad faith attributed to them orabie Prao- 
by disappointed mechanics and other persons, who, as Cardinal 
Mazarin said, are disposed to impute to people in positions of 
responsibility the actions of which Uiey would themselves 
be guilty if they held those positions. Curiously enough, how- 
ever, although architects indignantly resent an accusation of 
dishonesty of this kind, it does not appear to be regarded by 
the rest of the world as a very serious matter. We have seen 
that the court, in the case of Gilman v$, Stevens (page 45), 
thought that the fact of the architect's having taken <' loans " 
from the builder " was not to be considered a question in the 
case," unless fraud or collusion were charged ; and, in a singular 
Missouri case, a similar view appears to have been taken. In l«^ o«. 

this controversy, an architect of St. Louis, named Legg, 80Mo!«5! 
brought an action for libel against a certain Dunleavy and 
others, complaining that on several occasions the defendants 
published and caused to be shown an affidavit, signed by Anthony 
Dunleavy, saying that on a certain day he, the said Dunleavy, 
was a member of the firm of John E. Oxley <& Co., doing busi- 
ness in St. Louis; that the said firm on that date (June 1, 
1873), made a proposition to do the galvanized-iron, tin and 
copper work on a certain building of which Legg was the ar- 
chitect, and that Legg promised Oxley, the other member of 
the firm, to give the said firm the contract for the said work, 
provided the sum of $200 was paid to the said Legg as com- 
mission by the said John £. Oxley <& Co. ; that Oxley agreed 
to pay it, and informed Dunleavy so, and Dunleavy paid the 
$200 to Legg, the last payment being made on June 9, 1873. 

Legg claimed tha^ he had ^' always demeaned himself with 
honesty and fidelity, and had never been guilty of any mis- 
conduct or malpractice in his said capacity and profession of 
architect and superintendent," and that he had been damaged 
to the amount of $50,000 by the circulation of this affidavit, 
which was dated August 6, 1879. 

The Supreme Court held that the petition ^^does not state a 
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cause of action." ** In what manner," said the Court, <' does 
" the affidavit of Dunleavy blacken the repntation of the plain- 
^' tiff ? It, in substance, alleges that the plaintiff was super- 
'* yising architect of a certain building, and that the defendants 
*' paid him a commission to give the defendants the contract 
" for certain work thereon. Suppose that was true, how would 
'^ it show that the plaintiff was degraded or brought into con- 
^^ tempt or ridicule ? The words, to be actionable per se^ must 
'^ be such as, if true, would disqualify him or render him less 
'^ fit properly to fulfil the duties incident to the special character 
" he has assumed." " Words to be actionable on this ground, 
*' (as disparaging the plaintiff in his calling) must touch him 
"in his office, profession or trade." "They must impeach 
" either his skill or knowledge, or his official or professional 
*^ conduct" " A false charge . . . must blacken the memory of 
" the dead, or the reputation of one who is alive, and expose him 
" to public hatred, contempt or ridicule. In our opinion the 
^' affidavit in this case does neither, and is therefore not action- 
" able per $e" 

"Where words are charged," the court went on to say, 
" that are not actionable without a knowledge of some extrinsic 
** fact, it is necessary to set forth that fact by way of prelimi- 
"nary averment, . . . which is not done in this case." What the 
nature of the extrinsic fact might be, which, added to Mr. 
Duuleavy's affidavit, would make it libellous, the report of the 
case does not say, but the judges repeated, later, that " If this 
" is a libel of the plaintiff in his business, it must be so on 
" account of some extrinsic fact, or some special obligation he 
"was under to his employer. ... If so, his petition must 
" allege it." 

If an architect should be so dishonorable as to make an 
agreement for the payment to him of a commission by a con- 
tractor, in the manner alleged by Mr. Dunleavy, he could not 
enforce it, and the contractor who made such payments would 
do so at his own risk. Two builders once took a contract 
under a partnership arrangement, by which the profits were to 
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be divided. The partners disagreed, and one of them had to 

sue the other for his share. The defendant, in reckoning the iSSSertMi 

profits, claimed credit for money paid as '< gratuities " to the loi k. t. 4c!]. 

architects haying charge of the work. The New York Court 

of Appeals held that '^ there was no proof that the payments 

^< were beneficial to the parties, or that they were necessary or 

*' justifiable on business principles " ; and that the credits were 

properly rejected by the court below. ■ 
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TT7HE claim of the architect to compensation for his services 
X depends, both as to the amoant which he can collect, and 
the way in which it is to be collected, upon various cir- 
cumstances. There are two distinct ways in which an architect 
may be employed. By the first, or usual method, he agrees, 
either in writing, or verbally, or by implication, to render 
certain services, consisting commonly in preparing drawings 
and specifications for the construction of a building, and super- 
vising its erection; and his client, in return, also either 
in writing, or verbally, or by implication, prombes to 
pay him for these services a definite sum, or, more commonly, 
a definite percentage on the cost of the structure. By the 
second method, the architect is employed, at a fixed salary, 
payable by the day, month, or year, to render certain profes- 
sional services. This is the way in which city or corporation 
architects are usually engaged, and there is a very important 
difference between their relation to their employer and that of 
an architect working for a commission or fixed remuneration. 

To take up first the case of salaried architects ; while their 
work may be the same as that of their brethren employed on 
commission, they have the advantage over them that they incur 
no responsibility for the consequences of their own carelessness 
or unskilfulness. We have seen that an architect paid by a 
fixed sum, or a percentage, may be required to make good, jsome- 
times at a ruinous expense, any damage caused to his employer, 
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or to the public, by his own negligence or ignorance, or that 
of his assistants ; but an architect, or other professional person, 
hired on a salary, is taken with all his imperfections on his 
head, and it b his employer, not himself, who must pay the 
bills for the consequences of any lack of skill or care on his 
part. If the person employed had made false statements as to 
his attainments and experience, in order to secure employment, 
it is possible that he might be made to pay for damage result- 
ing from reliance on his false statements ; but unless he has 
been guilty of these, his employer must content himself, no 
matter how disastrous may be the consequences of his mistakes, 
with discharging him, first paying him his salary in full up to 
the' time of his discharge. 

Even to discharge a servant, however, before the expiration 
of the term for which he is employed, inflicts upon him an 
injury, and unless such gross negligence can be proved against 
him as would, to a jury, seem to justify instant dismissal, he 
can recover damages for the wrong done him. What shall be 
the amount of those damages, and how they shall be collected, 
appears to be not quite settled in the courts. 

One theory has been stated by an Alabama court, substan- 
tially as follows : 

" Where one is employed on contract for personal services, 
^^for a particular term, at stipulated wages, if the person 
^* employed is discharged, without fault on his part, before the 
** expiration of the term, he may either treat the contract as 
** broken, and recover all damages sustained by him up to the 
« time of the trial of the case, or he may treat the contract as 
** continuing, and, holding himself ready to perform it, recover 
<* the entire wages due at the expiration of the term ; and if 
"wages were to be paid by instalments, may recover each 
" instalment as it falls due." 

On this theory, if a person is hired for a year, and is dis- 
charged without proper cause at the end of a month, he may 
either collect his pay for the month, with damages for injury 
to his reputation, etc, if he has suffered any, and thereafter 
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have DO claim on his late employer ; or he may wait until the 
year is over, and then collect his wages for the whole time ; or, 
if he was to receive his pay monthly, can bring separate suits 
at the end of every month for the wages then due; but he 
cannot sue in advance for wages which would become due to 
him later, and, if he wishes to collect the total sum due him 
for damages, which is the full year's wages, he must wait until 
the year has expired. 

There are many cases which have been decided on this prin- 
ciple, and claims for damages have been rejected for no other 
reason than that they were prematurely brought, before the 
full amount of damages that would have become due later had 
accrued ; but some courts hold quite a different rule. 

This rule, which we may call the second theory, is stated by 
a California court in these words : — 

*' The general rule as to measure of damages in an action for 
'<a breach of contract is not the whole price agreed to be 
*< paid, but the actual loss sustained, which will consist of the 
'* value of the services rendered, and the damage sustained by 
" the refusal to allow performance of the rest of the contract" 

<* But where, from the nature of the contract, ... no pos- 
<<sible mode is left for ascertaining the damage, • . . the 
« measure of damages is the amount agreed to be paid." 

Two important cases have also been decided on this theory 
in Maryland. A man named King was engaged by a New 
York dry-goods firm to act as its salesman in Baltimore, for a 
term to extend from February 9, 1869, to June 80, 1869, at 
a salary of $350 a month. King entered on his duties, and 
discharged them without complaint, until he was dismissed, by 
a letter, dated May 8, 1869, on the alleged ground that he was 
attending to the business of another firm. 

It was proved that his engagement was in these words : " we 
hereby engage your services as salesman," and the Supreme 
Court held that these words did not require King to give his 
whole time to the service of the firm ; and that he was at lib- 
erty, if that service did not require his whole time, to occupy 
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the remaiDder in any other pursuit which was not inconsistent 
with his contract, and not injurious to the firm's interests, and 
which did not impair the value of his services to the firm as a 
salesman in that market. 

The counsel for the firm claimed that the suit for the amount 
of the stipulated salary, as damages, was commenced before 
the expiration of the period of hiring; and that King had 
earned money subsequent to his discharge, and previous to 
June 30, in another employment, which ought to be offset 
against the damages claimed. In regard to the latter defence, 
the Supreme Court held that '* The measure of damages was 
"fixed by the contract, — a given salary for a specified period, 
" — and King was entitled to recover his whole salary under 
"the contract, from May 1, the date to which he had been 
''paid, to June 30, inclusive; and the firm could not claim a 
^^ reduction therefrom of the amount which King earned sub- 
" sequent to his discharge, and before June 30, in another 
" employment, having failed to show that he could not have 
"earned it, without a violation of his duty tmder the contract, 
" if he had not been discharged." As to the former claim, 
that the suit was prematurely instituted, the Supreme Court 
approved the instruction given to the jury in the court below ; 
that the contract price was not recoverable qua salary, but as 
damages in the nature of compensation for the injury sustained 
by King at the hands of the firm. 

In the second case, the plaintiff was hired for a certain 
length of time, with promise of a partnership at the end of that 
time, for a year certain. Before the expiration of the period 
of hiring, and before the time for taking him into partnership 
had arrived, the plaintiff was discharged, without good reason, 
and immediately brought suit for the balance of his wages, and 
the prospective profits of his year of partnership, as damages 
for his wrongful discharge. The defendant's counsel claimed 
that the suit was brought prematurely, as the time for the com- 
mencement of the partnership had not arrived ; but the 
Supreme Court held that the plaintiff was not obliged to wait 
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for this, and quoted a famous English case, which was decided in 

1852, and has ever since formed a precedent in English courts. 

In this case, the plaintiff was a courier who was engaged by 

Hoehstervj. the defendant, in April, 1852, to serve him during a three- 

20 Eng. ' months' tour which he proposed to make on the Continent. 

L. AE. B. 157. rpjj^ ^^j. ^^ ^^^ ^^ commence until June 1, 1852, and the 

courier's services and pay were to begin at that time ; his com- 
pensation being fixed at ten pounds a month. Soon after the 
arrangement was made, the defendant abandoned it, and told 
the courier that he should not take him. The courier then 
sued him for breach of the contract, and the suit was entered 
May 22, 1852. The jury awarded him twenty pounds as 
damages. The defendant appealed, his counsel claiming that 
no breach of the contract had taken place at the timie of com- 
mencing the suit, as the time for beginning the service had not 
arrived. The Court of Queen's Bench, however, held that 
the plaintiff was entitled to bring action immediately upon the 
refusal to employ, and was not bound to wait until after the day 
agreed upon for the commencement of the service had arrived. 
In the discussion of the case, the court assimilated it to an 
action for breach of a contract of marriage. If a man should 
agree to marry a woman on a certain day, and, before the 
arrival of the day, should marry some one else, it has been 
1 decided that the first woman has a right of action for breach of 

the contract as soon as her intended bridegroom puts it out 
of his power to perform it, by marrying some one else ; and 
that she is not obliged to wait for the appointed wedding-day 
before bringing suit. The counsel for the tourist objected that 
the breach of the contract with the courier was not final, as it 
would be in the case of the contract of marriage, because the 
defendant might, at any time before the first of June, have 
changed his mind, and concluded to take the courier with him, 
and the latter would then have had no cause of complaint ; but 
the Court thought that this would only have made matters 
worse, as the courier would have been kept in suspense, and 
perhaps prevented from accepting another engagement. 
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A recent case in Massachasetto was decided in the same 
way as the English and the Maryland ones. Two men were 
hired to work until a given day, and, before the day arrived, 
were discharged. They sued for their wages until the expira- 
tion of the term for which they were engaged, but brought suit 
before the end of the term had arrived. Their complaint said 
that their claim was for ''wages due," and the defendant 
argued that the suit was premature, and that the wages could 
not be due until the completion of the term of employment. 
The Supreme Court, however, held that the claim was simply 
'' inartificially " stated in the complaint, and that the action was 
really for damages for the breach of the contract, and the right 
of action accrued as soon as the plaintiffs were discharged. It 
held, moreover, that the jury had a right, in estimating the 
damages, to take into account on one side the wages which 
the plaintiffs would have earned if they had not been wrong- 
fully discharged. 

On the whole, although there is such good precedent for 
supposing that a man employed at fixed wages for a specified 
term may, if he is discharged without good cause before the 
end of the term, recover his wages to the end of the con- 
tract term, even if he sues for them before the expiration of the 
term, it would, perhaps, be safer to wait until the time of 
the engagement has expired, taking care, meanwhile, to let it 
be well understood that the person discharged is ready and 
willing to resume his work, and is doing all he can to diminish 
the damages which he will be obliged to claim, if justice is not 
done him, by looking for other employment 

On either theory, in a suit for damages for wrongful dis- 
charge from employment, before the expiration of the time for 
which the plaintiff was hired, the defendant is entitled, if it is 
shown that the plaintiff earned money in some other employ- 
ment during the time which elapsed between his discharge 
and the expiration of the term for which he was hired, to deduct 
the amount so earned from the damages which he may be 
required to pay. Moreover, the defendant is not only entitled 
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to offset these earnings from the damages, but the plaintiff 
most show that he used reasonable diligence in trying to get 
another situation. The law does not allow him, after his 
wrongful discharge, to sit still," expecting to draw full pay, 
under the name of damages, from his late employer ; he must 
bestir himself to find other work, and can collect only the dif- 
ference between what he can earn as the result of such reason- 
able efforts and what he would have earned if he had not been 
wrongfully discharged. 

These principles are of great importance to draughtsmen, as 
well as to salaried officials, so that it will be useful to explain 
them somewhat in detail. 

Naturally, when suit is brought for damages for a breach of 
this sort of a contract for employment, the defendant's counsel 
does his best to convince the jury that the plaintiff had oppor- 
tunities for other employment, which he ought to have availed 
himself of, and that the money which he might have so earned 
should be offset against the damages claimed ; and if the jury 
are satisfied that the plaintiff has been remiss in looking for 
other work, they will only award him the difference between 
what they think he might have earned, if he had been reason- 
ably active, and what his wages would have amounted to if he 
had kept his position ; but the law puts the burden of proving 
that the plaintiff might have been earning money by other 
work on the defendant, and it must be shown that the employ- 
ment which he might have had was of the same character as 
that in which he had been previously engaged. For example, 
a draughtsman, wrongfully discharged before the end of the 
time for which he was engaged, is not obliged, to save his late 
employer's money, to accept a situation as a dancing-master, 
however well qualified he may be personally to grace such a 
position ; and proof that such a situation was offered him, and 
refused, will not be received in mitigation of the damages 
which will be awarded him for his dismissal, although, if he 
should have voluntarily taught dancing during his interval of 
rest from his regular professional work, the sums that he may 
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have earned by so doing will be offset from the verdict against 
his late employer. 

It is, however, the law that if the new employment was 
more difficult or laborious than the old one, the offset will 
not be the whole amount of the wages earned in it, but only 
such' proportion of them as the jury may think fair and rea- 
sonable. 

In any case, a person who wishes to hold another to strict 
compliance with the terms of a contract for employment must 
make sure that the terms are definite and well understood, and 
he must make it perfectly clear, if he should be dismissed with- 
out cause, that the parting was not by mutual agreement, and 
that he was always ready and willing to do the work for which 
he was employed, but was prevented without his consent. 

This is a very important matter. If the jury can be con- 
Tinced that the person employed refused or neglected to do his 
work, or threatened to leave of his, own accord, and finally did 
80, they will certainly award him no damages for not being 
allowed to continue in an employment which he wished to leave, 
or in which he misconducted himself; and one who seeks 
redress for the wrongful termination of his employment should 
show in his complaint that he was ready and willing to render 
the services for which he was employed. 

In order to enforce a contract for employment, it must be 
more definite in its terms than is sometimes the case. A 
Minnesota man, A, once agreed with B that B should employ 
him as long as he. A, chose to stay. B, after a time, sent A 
away, and A brought suit for wrongful dismissal, but lost his 
case, the Supreme Court holding that the obligation violated 
was too uncertain to maintain a suit upon. 

In another case, in Indiana, a man entered into a contract 
by which he was to be employed by another, but the terms of 
the employment were left blank in the agreement, and there 
was no stipulation in regard to filling the blanks. 

The party who was to be the employer failed to keep his 
agreement, and the other brought suit for the breach of the' 
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The person employed under an agreement as to wages and 
terms of service must himself keep to those terms, or he may 
be held to have waived them. Thus, if a draughtsman is 
employed for a year, at fifteen dollars a week, and, at the end 
of six months, his employer tells him that work is so dull that 
he can only afford to give him ten dollars a week for the 
future, and he consents, he cannot afterwards claim fifteen 
for the last six months of the year ; but if he refuses to agree 
to the change, and protests, and makes it clear that he does not 
consent to any modification of the contract, he can enforce the 
Peopie»8 Co. original agreement. Moreover, after a man has agreed to pay 
Lio^, * a person certain wages for his work, he cannot afterwards 
refuse to pay them on the ground that the services were not 
worth so much. If no deception was practised on him as to 
the capacity or skill of his employe, and if the latter works 
diligently, and does the best he can, evidence that his work is 
not worth so much as was promised for it will not be received 
in court. 

In certain cases, the law is kinder to the person employed 
than to the one who employs him, and the former may show 
that his services were worth more than the sum which he 
agreed to take for them. A man was once engaged to work as 
laborer on a city farm, for $300 a year, for one year. He 
worked from April to October, drawing $25 per month from 
the city treasury and was then discharged without cause. 

He sued, treating the contract as having been rescinded, for 
$10 per month extra for the time he had worked, on the 
ground that during the months from April to October, he could 
have earned $35 per month, although during the winter months 
he might be obliged to take less. The counsel for the defend- 
ant claimed that his receipts for his wages at the end of each 
month precluded him from demanding more for those months, 
but the Supreme Court held that they did not have that effect, 
and that he was entitled to the extra amount claimed. 
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In this case, the plaintiff elected to abandon the contract, 
and sue on quantum meruit for what he had done up to the 
time of his discharge, at its actual value, independent of what 
the contract provided that he should be paid for it. By doing 
so, he lost the right to claim the contract as existing, and sue 
for damages for its breach, which would, under the usual rule, 
be the total of the wages promised, less what he might have 
earned after his discharge, before the end of the year. The 
law gives the person injured by wrongful discharge the option 
of adopting either course, as may seem most for his interest, ismos v%, 
but he must make his choice before his suit is brought, as he i modu 4ot!' 
cannot unite the advantages of both methods. 

So also, the person employed, if he wishes to take advantage 
of his contract, must keep it himself. It was decided in 
Massachusetts that a man who agreed to work a year at a fixed Bioev«. 

salary, and left of his own accord at the end of six months, 2 0iiJI.^. 
could maintain no action for his wages for the six months 
during which he had worked, on the ground that the contract 
was for a definite amount of labor for a definite sum, and 
failure of one party to keep his agreement excused the other 
from his part of it 

It is fair to say that this doctrine in regard to contracts for 
employment is not accepted without question, or at least with- 
out close scrutiny, in some other States. Where the wages are 
to be paid at fixed intervals, of a week, or a month, although 
the contract of employment may be for a year, it is the ten- 
dency of courts to consider that it really meant that each 
week's or month's wages should be due at the expiration of the 
week or month, although the engagement might be that 
the person employed should stay for a year. 

Even under the more severe view adopted in the Massachu- 
setts case, it was claimed that the employer had made some 
promise that if his servant would stay and do a little additional 
work for him, he would pay him his wages for the preceding 
six months; and the court held that if such a promise was 
made, and the servant had rendered such additional service. 
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however slight it might have been, and even if it had turned 
out to be of no use to the employer, the servant could maintain 
an action for his six months' pay. 

Besides keeping his agreement in regard to services, the 
person employed, if he wishes to be always able to enforce his 
contract, must show a certain amount of intelligence and 
interest in his work. An architect was once employed to 
superintend the erection of a building. He might have known 
when the work of erection was commenced, but took no pains 
to inform himself; and the owner, finding his house going on 
without supervision, employed another architect to look after 
it. The first architect then sued for damages, on account of 
the breach of the contract with him, but the Supreme Court 
held that he had no claim. 

It is not unusual in busy architects' oflSces for draughtsmen 
to work, on occasion, after hours, and the question is occasion- 
ally raised whether they have a legal right to claim extra pay 
for doing so. 

The law appears to be that for extra services, voluntarily 
performed, of the same general sort as those of their regular 
employment, the persons employed cannot claim extra compen- 
sation, unless an express agreement has been made before- 
hand that such extra services shall be paid for. This is the 
principle laid down in a New Jersey case, where a claim was 
made for additional pay for extra services, performed during 
the illness of the employer, without promise on his part to 
giv^ additional compensation for them. 
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CHAPTER Vm. 
Abohitects Employed on Commission. 

WHERE an architect is employed in the more osnal way, 
under an express or implied agreement to do certain work 
for a fixed price or commission, the rale for calculating the 
damages to which he is entitled, if deprived of his employ- 
ment without cause, is simpler. 

Like persons employed at fixed wages, he is entitled, in such 
a case, to treat the contract as rescinded by both parties, and 
sue, on quantum meruit, for the fair value of the labor which 
he has already expended ; or he may consider the contract as 
broken by the other party, and, if his offers to go on and com- 
plete his part of it are rejected, may sue for damages for the 
breach of it ; and the damages will i;i8ually be reckoned by the Dam »«•• 
court at the full contract price or commission, less what he SSJJ r**™"^*^ 
would have had to lay out for materials and draughumen's 
services; or, in other words, the profit that he would have 
made out of the transaction. 

Naturally, such cases in which architects are concerned are 
not very common, and there appear to be none mentioned in 
the . American courts of record. A suit, in which Messrs. 
Fuller & Wheeler, of Albany, were plaintiffs, was, however, 
decided by a referee in exactly this way, and the rule seems to 
be general in regard to contracts for other sorts of personal 
service. A lawyer was engaged to defend certain suits at an 
agreed price, and was discharged from his employment without 
cause before the suits were concluded. He had fully performed 
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his agreement until the time of his discharge. In his suit for 
damages for the breach of the contract of employment, the 
Supreme Court of California ruled that the measure of damages 
was the full amount agreed to be paid. 

There is occasionally a doubt as to what is included in the 
service which the architect is to render, the architect thinking 
that he ought to have extra pay for certain work which be has 
done at the owner's request or suggestion, and the owner 
thinking otherwise* In most cases this would be a question for 
the jury, who would have to decide from the evidence what 
the contract of employment really comprised ; but the decision 
occasionally turns upon a point of law or custom, which must 
be decided by the court. 

When the tunnel for supplying the city of Chicago with 
water was built out into Lake Michigan, the contractors for 
the work, Messrs. Dull & Growan, employed a Pennsylvania 
carpenter, named Bramhall, to superintend the construction of 
the crib, which was afterwards to be taken out into the lake 
and sunk at the end of the tunnel. At the conclusion of opera- 
tions in the autumn Bramhall went to work in a reaper-factory, 
and Dull & Gowan asked him to devise some plan for launch- 
ing the crib the following season, and for sinking the two iron 
cylinders which were to be placed at the lake end of the tunnel. 
No plans for doing this part of the work had been provided by 
the city, but several schemes were prepared by different parties, 
and submitted to the contractors and the city engineer. Bram- 
hall made his plans in the evenings, after his work in the 
reaper-factory was over, and they were adopted. When he 
heard that they had been adopted, he made in his book a 
charge of $500 apiece for them. In the spring, Bramhall was 
persuaded to leave his place in the reaper-factory and superin- 
tend the launching of the crib and the sinking of the cylinders ; 
and he also, at the request of the contractors, devised in his 
evenings a scheme for anchoring the crib in position. He re- 
marked to Gowan that he had made a charge for his plans, and 
both Dull and Gowan told him that he should be paid " well " 
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or '* something " for them« After the work had been success- 
fully accomplished in accordance with his scheme, he agreed 
with the contractors to take $200 as payment for his plans, 
and Gk>wan promised to pay it, but failed to do so. Bramhall 
then sued for compensation, and Dull & Gowan resisted the 
claim, on the ground that the making of the plans was included 
in the services which Bramhall was to render under his agree- 
ment for superintendence. The jury in the court below gave 
Bramhall a yerdict for $650, and the Supreme Court sus- 
tained the verdict, saying that Bramhall " worthily earned the 
" pittance the jury gave him," and that '* there was no doubt 
" that it was extra work." 

A decision is sometimes quoted to show who is the person 
regarded by the law as the proper one to pay for the plans of 
a building. An architect named Webb was requested by one 
Harper to make a design for a portico. Harper contracted 
with School, a carpenter, to build the portico according to the 
design of Webb, and in accordance with his working drawings. 
When the portico was finished, Webb asked Harper for com- 
pensation for the working drawings, as well as for the design ; 
but Harper paid him for the design, and refused to pay any- 
thing more, saying that the working drawings formed no part 
of the contract between them. Webb then sued for payment 
for them from the contractor, on the ground that, if Harper 
was not bound to pay for them, School, who used them, was. 
The report goes on to say : " But the defendant (School) was 
not shown to have made any prior request or subsequent 
promise, and the presumption, which might have arisen from 
the use of the drawings in the execution of the work, was 
rebutted by proof that the architect usually furnishes the means 
of carrying his plans into execution by designing the details as 
well as the general outline, and that the obligation of paying 
for the whole ordinarily rests on the employer." 

Where the architect's compensation is to be reckoned by a 
percentage on the cost, an attempt is sometimes made to cheat 
him out of his pay by concealing or falsely stating to him the 
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cost of the building. Courts, however, will not suffer such 
evasions, and an owner in England is said to have been com- 
pelled to bring his books into court, that the judge might 
reckon up the cost In an American case, an architect named 
Lambert agreed with one Sanford to make plans and specifi- 
cations, and procure bids, for a block of three houses, for two 
and one-half per cent on the estimated cost. He made pre- 
liminary sketches, and submitted them to Sanford. Sanford 
examined them, and told Lambert to go on and prepare a full set 
of drawings and specifications, which he did, making separate 
specifications for the mason-work, carpenter- work and plumb- 
ing. Sanford then told him to submit the plans and specifica- 
tions to responsible masons and carpenters, and get bids, which 
was done. The bids were opened, bj Sanford's direction, and 
in his presence, and amounted to $8,800. Sanford afterwards 
concluded not to build that season, and so informed Lambert, 
but did not accept or reject the bids, or direct others to be 
procured. Lambert sued for his pay, and Sanford allowed the 
case to go by default, but appeared to have the claim of Lam- 
bert reduced, saying that he only agreed to pay two and one- 
half per cent on the actual cost of the buildings when com- 
pleted, and that, if he concluded not to build, he was only to 
take the plans and specifications and pay a reasonable sum for 
them. The court rejected evidence of this, saying that it was 
shut out by the default, which was an admission of the contract 
as set forth in the complaint 

Sanford then claimed that the estimate intended by his con- 
tract with Lambert must be agreed to by both parties ; that 
the bids were not estimates, and had not been accepted, and 
that no estimate had therefore been made, and there was 
nothing to show that the two and one-half per cent was due, or 
when it was to become due. 

The Supreme Court held that *' estimated cost'' meant 
reasonable cost; not necessarily the amount of some actual 
estimate made by a builder, nor an estimate agreed to by &e 
parties, nor one accepted by the owner; and that the court 
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below had properly decided the case, on suitable eyidence as to 
the cost. 

Where no stipulation has been made beforehand as to the 
definite sum or percentage which shall be paid for the architect's 
services, it b usually supposed by architects that they are entitled 
to collect compensation according to the schedule of the Ameri- 
can Institute of Architects, or that there will, in general, be no 
difficulty in obtaining a verdict for the ^Ye per cent on the 
cost which is accepted by architects in all civilized countries, 
and by the public in most, as the proper and reasonable com- 
pensation for the architect's services upon such buildings as 
those which generally come under his charge. 

It is true that the higher courts do not often quarrel with 
the amount of the fees which the architect claims under the 
schedule, but they often object to the introduction of the sched- 
ule itself, or to any evidence in relation to the custom of 
regulating the charges of architects by any sort of percentage. 
One English judge is said to have refused to hear evidence as 
to the five per cent rule, on the ground that a custom, to be 
of any authority in law, must be a reasonable one, and this 
was not a reasonable one. A more sensible objection is that a 
custom, to be binding between two parties, ought to be known 
to both parties, and the public generally knows little of the 
rules which bodies of architects establish among themselves ; 
but an obstacle of the same sort does not seem to prevent real 
estate brokers from collecting their regular commissions with- 
out difficulty, and the legal mind appears, as is shown by the 
remarks sometimes made in court on the subject, to be un- 
favorably impressed by a custom which, as the lawyers assert, 
makes it for the interest of the architect to have his empIojer*s 
building cost as much as possible. Probably this circumstance 
never enters the head of most architects ; but lawyers are not 
remarkable for looking on the bright side of human nature. 

The consequence is that architects who are compelled to 
collect their pay at law should be cautious about having the 
schedule, or any custom or usage of charging by percentage. 
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mentioned in conrt. Occasionally, judges are found who will 
rule, like those of the Supreme Court of Minnesota, that a 
charge of ^^q per cent on the cost, for full service, " would 
seem to be customary and reasonable " ; but there is always 
some risk that the custom itself may be held to be unreason- 
able, or not binding on the other party, and that evidence in 
relation to it may be excluded ; and the opposing counsel may 
be relied upon to expatiate on the folly and wickedness of an 
alleged custom which enables the architect to fill his pocket by 
the ruin of his client. 

Where, however, it can be proved that the client knew, or 
had reason to know, that the charge would be ^^^ per cent on 
the cost, and made no objection, the case is quite different, 
and he will be regarded as having agreed to pay on that basb, 
however unreasonable the basis may seem to his lawyer. How 
much notice to the client is necessary to satisfy the judges that 
he knew and assented to such terms is uncertain, and no case 
which establishes definite principles in regard to architects has 
yet been decided. In the case of Gilman vi. Stevens, previ- 
ously quoted (page 45), the Institute schedule was read in 
court, and not objected to ; and the judge charged that Mrs. 
Stevens knew the standard and regular rates of architects' fees, 
because it appeared that she had been charged the same rates 
by Mr. Gilman on several previous occasions. 

In default of such clear evidence of knowledge of the custom 
as this, it is probable that if the architect, as many architects 
do, had the Institute schedule printed at the top of his sheets 
of letter-paper, and his client, after receiving several letters in 
relation to his building, written on this paper, had made no 
objection to the terms, a court would hold that the client knew 
the terms, and had tacitly agreed to them, and could not escape 
from paying in accordance with them. 

Where the architect simply had them framed and hung up 
in his oflice in a conspicuous position, it seems to be more 
doubtful whether a client, if he denied having read them, 
would be held to have necessarily a knowledge of them. It is 
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trae that this is all the notice that real-estate agents usually 
give to their customers in regard to their charges, hut the 
usages of architects seem to he regarded as less reasonable in 
themselves, and, therefore, as requiring stronger evidence in 
their favor than those of the real-estate brokers. 

It is to be observed that the custom of architects, as shown 
by the Institute schedule, where it is admitted at all, is nearly 
as valid in favor of architects who do not belong to the profes- 
sional body issuing the schedule as of those who do. Member- 
ship in the Institute would imply a high grade of professional 
attainment, and a person who proved his membership might 
expect to recover remuneration on the highest scale if the jury 
thought that any classification ought to be made among archi- 
tects in this particular ; but, although a professional association 
has power over its members, and can, as is said to be done in 
Germany, expel those who do not conform to the schedule of 
charges it has adopted, it has no power over the public, and its 
schedule has no authority, as against the public, except so far 
as it represents the reasonable and customary charges of all 
skilful architects. In the case of Gilman vs. Stevens, although 
the Institute schedule was read, no attempt was made to show 
that Mr. Gilman was a member of the Institute ; and the fact, 
except as indicating his professional standing, would have been 
quite immaterial. 

A charge by percentage for partial service, on the basis of the 
Institute schedule, appears to be more difficult to commend to 
judges and juries than the ^^re per cent for full service. 
One reason for this is, perhaps, that estimates made in the 
embryo stage of the proceedings relating to the construction of 
a building are of a rather vague character ; and another may 
be that the amount of work done under the name of "pre- 
liminary sketches" varies greatly with circumstances. In a 
Michigan case, a firm of architects sued for compensation for 
services in preparing drawings for a proposed building, and, in 
the court of first instance, recovered a verdict for one per cent 
on the cost of the intended building, that being the schedule 
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Soott v$. fee for '* preliminary sketches." The suit was brought before 
66Miob.6i4. any set of plans and specifications had been completed, and 
before the owner had decided in what style and manner he 
would build, and how much money he would put into the build- 
ing. The architects made floor plans and one elevation, and 
sent them to the owner, who returned them, saying that he 
declined them, and would send for the architects if he should 
want their further services. One of the architects testified 
that he left the sketches with the defendant *' for approval," 
and that they were returned "not approved"; but the jury 
seems to have been convinced that the architects were really 
employed by the plaintiff, and that the plans were not volun- 
teered. While the elevation was being prepared. Wood, the 
acting man of the architects, met the defendant, Maier, in the 
street, and Maier asked him how much " that building would 
cost" Wood replied that he could not tell without calculat- 
ing, but that this could be done very nearly. While the eleva- 
tion was in the draughtsman's hands. Wood and one of the 
Scotts figured that the building would cost about $17,000. 
Maier said he could get it done for $12,000, and Wood said 
he could not. Maier criticised the cornice as being too 
showy, but Wood said it was not. This was the last that 
occurred before the drawings were sent back. 
The architects sent Maier a bill, as follows : 
<' To services rendered a9 architects and preparing prelimi- 
nary drawings for trunk-factory, and making estimates of cost 
of same, being one per cent of estimate of $17,000 — $170." 

The verdict in the court below was for the amount of the 
bill, but Maier appealed to the Supreme Court, which took a 
different view of the matter. The judges of the Supreme 
Court, in their decision, said : " There is some conflict in the 
** testimony upon various matters, but in the view we take it is 
**not important to consider it in detail. There was testimony 
**that Maier was told that the architects* charges would be 
** two and one-half per cent on the contract for plans, specifi- 
*' cations and superintendence of the building, and that he 
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'< regarded such terms as fair. There is do testimony that Sooum. 

^* he was given any other information about the expense of M Miob. 614. . 

'' preliminary work, and the plaintiffs' testimony is clear that 

^' he never had any of the elements of the estimate beyond the 

'^ gross sum of $17,000. It does hot appear that any instruc- 

"tions were ever given, or any conclusions arrived at, as to 

**the kind or quality, or the details of building materials and 

'* other articles, beyond such general talk and instructions as 

'^ were had upon the preliminaries. 

*' The plaintiffs' theory, without which they could not have 
" recovered as they did, seems to have been that, by employ- 
'*ing an architect to make drawings which are not finally 
'* determined on, and asking his opinion of probable cost, the 
" employer is bound to pay a percentage on a building such as 
''the architect sees fit to figure out, and at a price which he 
'^ puts upon its probable cost. 

*' This seems to us an idea which has no foundation in law 
'<or common-sense, and, unless such a basis of compensation 
''was specifically agreed upon, it cannot be allowed. 

"There is some reason for claiming that, if a man is 
"employed to make preliminary sketches to enable a land- 
" owner to determine what sort of building he may profitably 
" erect, and in what style and of what material it should be 
"built, he should not do the work without reward, provided 
"such is the understanding. If, however, as the defendant 
" here claimed, the architect volunteered his services, with the 
" chances of future employment, it would be different. 

" But it cannot be held that in either case such preliminary 
" work can be measured bv estimates of the cost of the archi- 
"tect's projected building. ... It would always be for an 
"architect's interest, in such a case as this, if the plaintiffs 
"are correct, to make the plan as expensive as possible, 
"instead of bringing it within bounds. . . . The only claim 
" the plaintiffs could have would be for so much time as was 
"actually spent on their work, with the fair understanding 
" that they should be paid fpr as much as they did, or with 
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*'8uch circomstances as woald compel the defendant to the 
'' duty of 80 understanding ; but no custom of architects can be 
'* received to fix it on any such basis as is here set up. . . . 
*' Such a custom, if it prevails, can bind no one who is not 
^' made in some way aware of and assenting to it. It is too 
^unreasonable to stand alone. It would put every employer 
**at the mercy of an architect's extravagance in taste and 
^Micense of guessing at estimates which have nothing to 
<< measure them. It cannot be said that the testimony intro- 
^'duced had any lawful tendency to prove the value of the 
'* plaintiffs' work, and the absence of any other kind of 
^' evidence would not make this appropriate." 

The judgment of the court below was reversed. 

In this case, the plaintiffs made a mistake in saying any- 
thing about percentages in their bill. Unless it had been 
agreed upon beforehand that they were to be paid by a per- 
centage on the cost, it would have been much better for them, 
as it is in general for all architects under similar circumstances, 
not to raise the question of percentages, Of Institute schedules, 
or the customs of architects, but simply to send a bill for $170, 
and let the defendant try to prove it unreasonable. It is un- 
likely that any witnesses whose opinion was entitled to respect 
would have thought that $170 was too much for a firm of 
architects, who kept a managing foreman as well as draughts- 
men, to charge for sketches for a seventeen-thousand-dollar 
building; and, even if the defendant had overwhelmed the jury 
with witnesses who thought that two dollars a day was high 
pay for an architect, the result would only have been the cut- 
ting-down of the verdict, instead of its reversal. 

In the present state of the la^ in this country, every archi- 
tect should keep a time-book, and say as little in court about 
schedules or percentages as possible, unless he has agreed with 
his client about them beforehand. Of course, he can make 
out his bill in accordance with them as to the amount charged, 
and any architect will testify that the amount is reasonable ; 
but the process of arriving at it, although known to architects 
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as the most ready and satisfactory approximatioD, is apt, as in 
this instance, to excite the sensibilities of courts, and is best 
kept out of the testimony. There is no need of exhibiting it, 
as the results, which are the important part, generally meet 
with the approval of judges and juries, if nothing is said about 
the way in which they are obtained. If, as often happens, the 
Court wishes to know how the architect arrived at the amount 
of his charge, the time-book will be of great service in showing 
that something besides mere arbitrary custom was available 
for fixing the bill at a reasonable sum. In point of fact, the 
schedule rates often work in favor of the owner, instead of 
the architect. It frequently happens, particularly in the case 
of dwelling-houses for fussy clients, that the architect's actual 
outlay, in pay of draughtsmen and a suitable share of office 
expenses, is more than the five per cent on the cost which he 
feels himself held to as the limit of his charge. 

In such a case,- there is absolutely no reason, in this coun- 
try, why the architect should not send in a bill for a lump 
sum, in excess of the schedule rate. Other architects, know- 
ing the circumstances, would testify that the charge was rea- 
sonable, and the time-book would show that it was only fairly 
remunerative. The opposing counsel, having no other defence 
to make, would probably wake suddenly to the sacredness and 
universal prevalence of the schedule rates; and if the court 
should be persuaded to find, against the architect, that these 
rates were reasonable and customary, it could not very well 
refuse to find that they were equally so in subsequent cases, 
where it was for the interest of the architect to have the cus- 
tom regarded as established. 

It is not impossible that a judge might find a reasonableness 
in the schedule, if it could be used to cut down an architect's 
bill, which he would be unable to discover if it should be in- 
voked in an architect's favor. We have already mentioned 
some of the experiences of Mr. Tilley, as the winner of the 
competition for the Chicago City-Hall. (Page 23.) After 
the earlier differences had been adjusted, Mr. Tilley was 
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appointed by the city of Chicago as the architect of the city's 
half of the combined court-house and city-hall which it was 
intended to erect, while the county authorities appointed Mr. 
Egan architect of their part. 

The architects were directed to prepare plans for their 
respective halves of the building, and, not unnaturally, when 
the two plans were done, and compared together, they failed 
to make a harmonious whole. The architects were then in- 
structed to make compromise plans, which would fit together, 
and were directed to have them ready on a certain day. Mr. 
Egan had his ready at the appointed time, but Mr. Tilley did 
not. However, he finished them, and showed them afterwards 
at a joint meeting of the city and county officials, and the city 
council ordered them to be adopted. Some months afterward, 
.when the city council determined to proceed with the con- 
struction of its half of the building, Tilley offered his services 
as architect, but they wer^ refused. He then sued the city for 
his pay, and the city resisted, on the ground that he had not 
obtained the assent of the county commissioners to his plan. 
The court held that his contract with the city did not contem- 
plate that he should procure the assent of the county commis- 
sioners to his plans, and that he was entitled to recover com- 
pensation for the work actually done. 

What that compensation should be, was the next point to 
be decided. Tilley had agreed to furnish all the plans and 
specifications for the city's half of the building, and superin- 
tend the erection, for $37fO00, which was three per cent on 
the estimated cost. 

On the refusal of the city to employ him further, he brought 
suit on claims as follows : For services m preparing plans for 
the city's half of the building, $25,000, or 2 per cent on the 
estimated cost ; for making the second set of plans, *' with 
specifications and diagrams," $42,500, which seems to have 
been intended for 8 1-2 per cent on the cost. To these items 
was added another, of $42,500, " for superintending the build- 
ing of the new city-hall." The total was thus $110,000. 
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There would be a certain color of authority for these charges 
in the Institute schedule, but the judge charged the jury that 
their award for partial service must be based on the contract 
price for full service ; and Mr. Tilley, having charged for par- 
tial service more than he had agreed to accept for full service, 
was obliged to see his bill reduced to his own standard ; the 
jury awarding him $13,000. 

Architects, seeing the terror which the prospect of mechan- 
ics' liens usually inspires in owners, and the ease with which 
builders, armed with this weapon, collect their pay, often 
inquire whether the same instrument cannot be made available 
for their benefit. At present, the law on the subject must be 
considered as undecided, decisions varying in different States ; 
but the tendency appears to be toward excluding architects 
from the privileges given by the statutes to workmen. 

The case which is most frequently cited on the subject is 
that of the Bank of Pennsylvania vs, Gries. Gries had a 
written contract with the bank '< to make all designs, plans and 
drawings for the said buildings and their furniture; to fully 
* explain to and direct the execution of the same by the various 
mechanics employed by the party of the first part therefor ; to 
draw up specifications, contracts and agreements of and for 
each and every part of said work; in connection with the 
superintendent to be appointed by the party of the first part 
to superintend these works, examining the progress of the 
same, and the materials provided therefor; and to report their 
conformity with the requirements of the drawings and specifi- 
cations to the appointed authority of the party of the first part 
whenever required ; to advise with the same in contracting for 
any part or portion of the work and materials ; to examine all 
accounts connected therewith, and countersign all orders for 
payment of nioneys thereupon ; and in all duties and privileges 
to have full authority as architect." 

The sum to be paid the architect for his services was $3,500. 
Before the completion of the building, the bank officials noti- 
fied Gries to stop the further progress of the work, and imme- 
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diately afterwards he filed a lien against the building for his 
services. 

The judge in the court below instructed the jury to find for 
the plaintiff, for the full amount of his claim, and iustructed 
them also that he was entitled to a lien under the statute ; aud the 
Supreme Court afterwards affirmed the decision on both points. 

This case would seem to ^x. the law in Pennsjlvania plainly 
enough, but later decisions in that State make extensive excep- 
tions to its authority. In two cases where the architect made 
drawings and specifications only, and in another, where he 
made plans and specifications for the owner, but superintended 
only for the builder, the Supreme Court of Pennsylvania held 
that he was not entitled to a lieu for his work ; saying, in 
regard to the case of Bank vi, Gries, when that was cited 
in the architect's favor, that in Bank vi, Gries the architect 
** occupied the place of a mere builder." Architects, in read- 
ing the contract between Gries and the bank, will be unable to 
agree with the Supreme Court in this idea, but it will be re- 
membered that it is the courts, and not the architects, who 
make the law. 

In New Jersey, where an architect furnished plans, specifi- 
cations and superintendence for 2 1-2 per cent on the cost, 
which was agreed upon at $75,000, he was held to be entitled 
to a mechanic's lien for his pay. 

In New York, it has been held, in a case where an architect 
sought to enforce a lien for his work, that ^Hhe statute of 
" 1862 includes all persons who perform labor, . . . irrespect- 
'' ive of the grade of their employment, or the particular kind 
" of service " ; and in Hubert vi. Aitken, quoted above (Page 
46), where the architects had filed a lien for their claim, no 
question was raised in regard to it, and the lien was ordered to 
be enforced for the amount of the judgment. 

In Illinois, a distinction is made between architects who 
draw plans for a building only, and those who superintend its 
erection; and the latter, who more positively perform work 
** in or about the building," are held to be entitled to a lien. 
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In Louisiana and Minnesota, all the architect's service, in- 
cluding drawing plans as well as superintending, is regarded as . Maiibnui v$, 
work on the building, within the meaning of the statute, and is La. Amuao. 
the architect is held to be entitled to a lien, even if he does 
not superintend. The Minnesota case, which involves several 
other important principles, is worth quoting. One Knight was Knight v«. 
employed as architect bj McCargar, to make plans and specifi- is MUm. 478. 
cations, and superintend the erection of a block. He made 
two designs ; McCargar chose one, and said, " Go ahead with 
that as fast as you can." No price for the architect's services 
was agreed upon, but the implied agreement was, of course, 
that he should receive what they were reasonably worth. 
When the building was built up to the cornice, work was sus- 
pended for several months, and Knight filed a lien for his 
services. It was claimed by the defendant, who appears to 
have been a mortgagee, who had foreclosed after the suspen- 
sion of operations, and who found the estate encumbered with 
the architect's lien : 

1. That Knight was not entitled to a mechanic's lien under 
the statute. 

2. That Knight's contract was entire, and that he was not 
entitled to file a lien before the building was completed and 
his work finished. 

3. That the evidence that Knight superintended the build- 
ing was insufficient. 

4. That the item of labor was insufficiently described in the 
lien filed. 

Knight's description of his claim was as follows : 

For ^* plans, specifications and superintendence of building, 
at ^se per cent on estimated cost ($38,780) » Sl,939." 

The claim was referred to an auditor, who found the 
plaintiff to be entitled to $2,071.72. This appears to have 
been the amount of the claim, with interest. 

In answer to the defendant's objections, the Supreme Court 
held: 
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Knight vf. 1. That the architect was entitled to a mechanic's lien 

13 Minn. 478. .under the statute ; one judge dissenting. 

2. That the suspension of the work was not due to the fault 
of the architect; that his plans and specifications were all 
done, and he had computed his claim only with reference to the 
cost of the building to the time of suspension of operations, ex- 
clusive of what remained to be done on it ; and that suspension, 
without fault on his part, should not deprive him of his lien. 

S. That evidence showed that Knight '^came along three 
" times a day most every day," and " stayed ten or fifteen 
'' minutes when he came, usually a quarter of an hour or less," 
and that McCargar told the carpenter to go to Mr. Knight if 
he wanted any information, and that this '^ had a considerable 
^' tendency to establish the charge for superintending." 

4. That, " from the character of the labor (plans, specifica- 
'' tions and superintending of building), it could not be expected 
' *' that it would be itemized so as to give the hours and fractions 
"of hours during which the services were being performed. 
"This was in reality but one item. The charge, as made, 
"would seem to be customary and reasonable in the gross. 
" We think the account sufficiently specific" 

It will be observed that the Minnesota Supreme Court 
thinks that a charge of ^ye per cent on the estimated cost of a 
block, where no agreement has been made as to the architect's 
compensation, is "customary and reasonable"; and this 
decision may be taken as establishing the law that the five per 
cent clause of the Institute schedule, at least, will be admitted 
in Minnesota as legal and customary. 

It will be observed that the architect's bill was calculated 
on the cost of the block up to the time when work on it was 
stopped, and it may seem strange that a claim was not made 
for the full five per cent commission on the estimated cost of the 
completed work, to which the architect appears to have been 
fairly entitled, under the rule that if a person is ready and willing 
to complete the work for which he is engaged, and is prevented 
from doing so, without his fault, by the other party to the agree- 
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menty he is entitled to recover the fall contract price, less his 
probable outlay for completing it, which, in this case, would be 
nothing, as the plans and drawings were done, and he would 
have had nothing but a few more personal visits of superin- 
tendence to make. The explanation appears to be that, under 
the statute, a mechanic's lien could be enforced only for work 
actually done, not for damages or future profits. 

Cases will be mentioned below in which the liens of builders 
have been declared invalid, and their remedy lost, on account 
of their having entered claims for a larger amount than that 
actually due ; and Mr. Knight's counsel seems to have been 
careful enough to see that his client did not endanger his suit 
by making his claim too extensive. 

In Missouri, Kentucky and Maine an architect b not en- 
titled to a lien, even if he superintends the building. The Mis- 
souri Court of Appeals says that '^ It seems clear enough that 
'^ an architect is not a mechanic, . . . and that he cannot be said 
'^ to perform any work or labor on a building when he draws 
''or designs the plans according to which it is constructed." 

In Maine, it has been held that '' The statute plainly does 
" not include men of the learned professions." In this case the 
architect superintended the building, as he did also in the Ken- 
tucky case in which he was held not to be entitled to a lien. 

In New York, a decision has been given denying the right 
of the architect to a lien, which seems to be in direct contra- 
diction to the decision of the Court of Appeals in Stryker vs, 
Cassidy; but, as the statute of New York in regard to 
mechanics' liens has been greatly modified since these decisions 
were given, it is impossible to say what might be the opinion 
of the judges in another case. In fact, as the statutes regulat- 
ing liens are constantly being modified in the different States, 
and the words describing the persons who shall be entitled to 
liens are quite liable to be changed, a decision under the 
statute is of value as a precedent only so long as the statute 
remains unaltered ; and architects should use great caution in 
availing themselves of such enactments. 
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CHAPTER IX. 
The Sickness or Death op the Abohitect. 
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TITHE architect's contract with the owner for professional ser- 
X vices is, unless some express stipulation is made to the con- 
trary, a personal one ; that is, the performance of it involves the 
personal skill and judgment of the architect himself, and cannot 
be undertaken for him bj an assignee, in case of his bank- 
ruptcy, or by his executors or administrators in case of his 
death, or assigned by him to any one else, without the owner's 
consent. As the rule of law is (hat, in case of an entire con- 
tract, for a certain amount of goods or services, at a fixed price, 
no part of the price is due, unless the whole of the goods are 
delivered, or the entire service rendered, and as the architect's 
contract with the owner is held to be an entire one, his family, 
in case of his death or disability, would be unable to collect 
any compensation for what he had done on unfinished buildings, 
were it not for a special exception, which is made by statute in 
some States, and by the common law, at present, in all, under 
which, ** where full performance of contract for personal ser- 
** vices is prevented by the death of the servant during the 
" term of service, the personal representative is entitled to re- 
" cover rateable compensation for services actually rendered." 
This is the language of an Alabama decision ; and the Supreme 
Court of Connecticut says, to the same effect, "Where the 
** service is personal, and cannot be performed by the agency 
" of any other person, there is an implied condition in the con- 
" tract of service that the party hired is not deprived, by 
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'* inabilit J to labor dariDg a part of the stipulated time, of the 
*< right to a reasonable compensation for the services actually 
" performed." 

The Court of Appeals of New York states the law even 
more clearly. '^ Where/' it says, '* a contract contemplates the 
<< personal services of the party employed, and he contracts to 
^* do the work for a definite period, and enters upon and con- 
*^ tinues in its faithful performance until, prevented by his dieath, 
<< or other cause, without fault on his part, from completing it, 
*' and the employer has received actual benefit from the service 
** rendered, the representative of the party may recover from 
**the employer for the services rendered. The rule that, 
*'when the contract is entire, full performance must be shown, 
<'or there can be no recovery, applies only where the party 
*' employed is to blame for the non-performance." 

In another New York case, where the employer tried to 
show that the service which had been partially performed was 
not worth as much as he had agreed to pay for it, the court 
held that '* the compensation in such cases is not confined to 
^^ quantum meruit^ but is measured by the contract in propor- 
** tion to the time performed." 

The highest courts of several other States have maintained 
the same doctrine ; and in a case where sickness, not death, 
was the cause of the suspension of the servant's labors, it has 
been held that the same rule applied. 

In certain instances, however, the cessation of proceedings 
may cause prejudice to the employer's interests, and in such 
cases it has been held that he is entitled to set off the damage 
he has sustained from what he would otherwise be obliged to 
pay the representatives of the deceased. It is therefore pru- 
dent for the executors or administrators of a deceased architect 
to see that the work on hand in the office b promptly wound 
up to the satisfaction of the various clients. 
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CHAPTER X. 
The Ownership of Plans. 

Th<» Sehed- TTf HE schedule of the American Institate of Architects oon- 
to^nein^ip X taios a clause which says that ** Drawings, as instruments 
of service, are the property of the architect." Although this 
clause expresses what architects, without exception, believe to 
be the natural and proper arrangement, it finds little sanction 
in courts. Why an architect's drawings should be regarded in 
any different light from a physician's note-books, or a lawyer's 
abstracts of title, or any of the other records and illustrations 
which professional men make to facilitate their service to their 
clients, and keep for their clients' benefit as much as for 
their own, is a mystery, yet they are unquestionably so re- 
garded. Whether an engineer's plans and note-books, which 
he uses for the benefit of his clients in the same way that an 
architect does his drawings, and of which, like the architect, 
he furnishes, as a rule, only tracings, would be regarded as 
the property of the engineer or the owner seems uncertain, 
and there appears to be no recorded case in which the question 
has been rabed ; but architects' drawings are more available 
for laymen's use, and occasionally form the subject of a 
struggle in the courts, which usually ends unfavorably for the 
architect. 

These struggles, unfortunately, perhaps, for the architects, 
take place generally in the inferior courts, and there does not 
appear to be a single decision of a court of record in the 
United States or in England on the subject 
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One celebrated case was, however, argued before the highest 
court in England, and, althougli it was settled before a formal 
decision was given, and, therefore, does not appear on the 
records, the justice who first heard it, Baron Bramwell, 
expressed a strong personal opinion. This was the case of the 
British Government against the heirs of Sir Charles Barry, 
the architect of the Parliament House. After the death of 
the great architect, the Government desired to obtain posses- 
sion of the plans of the building. The heirs resisted, on the 
ground that it was the universal custom that drawings, as 
instruments of service, should belong to the architect who 
made them. When evidence of this usage was offered to 
Baron Bramwell, he is said to have exclaimed : ^' I will not 
hear of it, that a man shall not have what he has paid for ! " 

There is, perhaps, an observation to be made on this 
remark, that it was the judge who said that the owner had 
paid for the plans, while the Barry heirs said that he had not, 
but only for the use of them ; and the judge refused to hear 
their evidence, and decided the case on his own, which was 
derived entirely from his imagination ; but this appears to be a 
common practice in English courts. 

At the time, this case was much discussed among architects 
and by the public, and the irresponsible opinion of a single 
judge has, perhaps, acquired in consequence more authority 
than he would himself have claimed for it. 

However, in France, where several such cases have been 
decided, the highest courts usually hold that the owner is 
entitled to the drawings. In one case, the Court of Paris 
decided that the architect had a right to retain the plans until 
he had been entirely paid, which is regarded as implying 
the contrary — that when he had been entirely paid he must 
give them up. 

In 1848, the Court of Bordeaux rendered a decision saying 
that, " In the absence of any agreement establishing, for the 
benefit of the architect, a fixed price for the execution of 
the building, and a second price for making the plans, custom 
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and eqaity decide that the owner of the thing oonstracted, 
when he has paid the constructor, is also the owner of the 
plans which have served for its construction." 

In this case the author of the drawings was an engineer, but, 
being plans for the erection of a building — to be used as a 
factory — it may be supposed that he was regarded as virtually 
an architect. 

There is, perhaps, some reason for supposing that, if a case 
involving the ownership of plans should be vigorously pushed 
to a Supreme Court decision in some of the States in this 
country which show themselves most independent of foreign 
precedent, a conclusion might be reached more in accordance 
with the universal custom and understanding of architects and 
clients. 

In a case in Minnesota, where an architect agreed to make 
plans for a bouse for a fixed price, and delivered them, but 
afterwards got possession of some of them and carried them 
away, it was held that there had been a sufficient delivery to 
entitle him to the price. 
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CHAPTER XL 
The Architect's Duties Toward the Builder. 



IN his relations to the builder, the architect, although em- 
ployed by the owner, is bound to act fairly. However 

strict he may be in holding the builder to his contract, he 
must not try to overreach him, or enter into any secret arrange- 
ment with the owner to deprive him of any part of the money 
justly due him. In all cases, the architect is presumed to be 
au impartial man of science, and the contract between the 
owner and the builder usually makes him the final referee in 
matters relating to the construction of the building and the 
regulation of the accounts ; but if it can be shown that he has 
a personal interest in distorting the facts in favor of either 
party, his award loses its validity, and both parties are absolved 
from accepting it. 

In an English case, the architect, before the signing of the 
contract with the builder, guaranteed the owner that the cost 
of his building should not exceed a certain sum. The contract 
with the builder contained the usual stipulation, that the archi- 
tect should decide all matters relating to extra work. After 
ihe completion of the work, there were extra bills, which the 
architect refused to certify; and, although the builder had 
agreed by his contract to accept the architect's decision in such 
matters as final, the court held that as the architect's guaranty 
tended to influence his judgment, and the builder had no knowl- 
edge of it when he signed his contract, he was not bound by 
the decision. So in another case, where the architect had 
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Kemp v$. assured the owner that his bailding would not cost more than 
8.c.iGiir.258. a certain amount, although he did not give any guaranty to 
that effect, the court held that the architect's decision, given 
under such a bias, was not to be considered binding, and 
directed that the amount due the builder should be ascertained 
by an auditor, under the authority of the court. 

Occasionally, the architect is led so far by his zeal for his 
employer's interests as to take a rather questionable advantage 
of his position, without any profit to himself, but it should be 
remembered that such conduct exposes him to personal liability 
to make good to the contractor the loss which his want of fair- 
Ormes vs. ness may have caused. A builder had nearly finished a house, 
2 our. 166. under a contract of the usual kind, when he came short of 
money, having been disappointed in receiving a large sum that 
was due him. He applied to the architect of the house on 
which he was at work for a certificate for another payment, 
but in vain. At last, his men, not being able to get their 
wages, became desperate, and he was warned not to come to 
the place where the work was going on, as his men had re- 
solved to have him arrested if he came within their reach. 
Nevertheless, he went that same evening to the spot, and was 
received by a mob of his men. Escorted by them, he went to 
see the architect, who proposed to him that he should abandon 
his contract, and leave the question of how much should be 
paid him for what he had already done to be settled by 
appraisal by an expert. The architect drew up a paper con- 
taining an agreement to that effect, and said that if the unhappy 
builder would sign it, be would advance him money enough to 
pay off his men. The builder did so, and the architect gave 
him fifty pounds, and dismissed him, and the building was com- 
pleted by other parties. The builder afterwards brought a 
suit in equity to have the agreement which he had signed set 
aside. Although the contract gave the architect the power of 
deciding without appeal all questions relating to the building, 
the court declared the agreement invalid, and ordered an 
accounting to be made of the value of the work and materials 
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furnished by the plaintiff on the house, and the balance, if 
there should be any, after deducting what he had already re- 
ceived, to be paid over to him. 

In a case of a different kind, estimates were obtained for Pawiey vt. 
building a house, and the tender of a certam builder was ac- 3 Giff. to. 

cepted. He was notified by telegraph to come to the archi- 
tect's office and sign the contracts. He happened at the time 
to be suffering from an inflammation of the eyes, which ren- 
dered him nearly blind, and asked the architect to let him take 
the contracts home, and have them looked over by his lawyer. 
The architect refused, and intimated that if he did not sign 
them at once, the job would be given to another person ; but 
he offered to read the contract over to him. 

He read the contract accordingly, but omitted to read a 
clause which provided that the architect should be the sole 
arbitrator in any dispute which might arise in regard to the 
building. The builder then signed the contract. 

Certificates for payments were given very sparingly, and 
while there was yet a large amount of money due the builder, 
and before the work was finished, the architect suddenly took 
possession of the building, and proceeded to have it finished by 
other parties. No account of the value of what had been done 
was furnished to the original contractor, and in completing the 
work changes were made, which would affect the cost. The 
builder sued to have an account taken of what was due him, 
and the balance paid him ; and the owner placed his defence 
on the ground that the contractor had agreed in the contract 
to abide by the decision of the architect in all such matters. If 
the builder had signed the contract without reading it at all, as 
will be seen later, or if the architect had faithfully read it all 
to him, and he had then signed, this defence would probably have 
prevailed ; but the court held that the omission by the archi- 
tect of the clause constituting him sole arbitrator released the 
builder from any obligation to be bound by it, and ordered the 
amount due the contractor to be ascertained and paid him, and 
condemned the owner and architect together to pay the costs. 
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One more case, where the charge of unfair practices against 
the architect was disproved, but in which the court took occa- 
sion to explain the law relating to the matter, will be sufficient 
to illustrate this part of the subject. A man named Davis con- 
tracted to build a theatre. By the contract, the architects were 
to be the sole judges upon all matters relating to the contract, 
and their certificate was to be " binding and conclusive on both 
parties ; " and, on any dispute connected with the works, their 
decision was to be ** final, without appeal." Davis failed before 
the building was finished, and his assignee filed a bill in equity 
against Smith, the owner of the theatre, and the two architects, 
alleging that, although the architects ^' had not expressed and 
could not reasonably or fairly have expressed any dissatisfac- 
tion with the execution of the works, but were, in fact, satis- 
fied therewith, they declined to ascertain or certify the amount 
due to the plaintiff, and withheld their certificate, contrary to 
and in violation of the duties undertaken by them." The com- 
plaint further alleged that in so refusing and declining the 
architects had *< been and were acting under the authority and 
at the instigation of and in collusion with Smith, who had, in 
fact, forbidden them to accede to the said requirements." 

The Court of the Rolls, in Chancery, before which the case 
was tried, held, in general, that courts of equity would interfere 
where there was collusive dealing and concert between the 
employer and the person whom he had appointed architect, 
overseer or agent, for the purpose of injuring the contractor, 
or defeating his claim; and it would also interfere in cases 
where the accounts between the parties were so complicated 
that they could not be properly adjusted by a court of law. In 
the present case, the court found that the charge of collusion 
against the architects was completely disproved, and dismissed 
the case, with costs, remarking, in the manner characteristic of 
English courts, that the trouble with the builder was evidently 
not that he was badly treated by the architects, but that '* he 
" was trying to carry out his contract on too small capital." 

It will be observed that all these are English cases ; but as 
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the decisions seem to throw more light on the relations of the 
architect and the builder than the similar ones in our courts, in 
which the relation of the builder and the owner is made the 
principal point, and as these particular cases are much quoted 
as precedents in our courts, it seems best to ^ve them. 

It occasionally happens that delays occur iu building through 
the fault or neglect of the architect ; and in this case the archi- 
tect must see that he does not try to push off the burden of 
responsibility for them from his own shoulders on those of the 
builder. The latter would probably not be allowed, if he had 
made no objection at the time to the delays, to pretend later 
that they had been the cause of a failure on his part to ful- 
fil his contract ; but, at the same time, the architect, if he had 
really caused serious delay by neglect to furnish drawings, for 
example, when the contractor needed and asked for them, 
would not be allowed to use hb position as final arbitrator in 
matters relating to the contract, to impose penalties upon the 
contractor for the delay caused by his own neglect. In an 
English case, the architect had delayed the plans, and in 
consequence, the operations on the building. The contractor 
asked the architect for an extension of the time set for comple- 
tion, but it was refused. The building not being finished at 
the agreed time, the contract was declared forfeited, and the 
work put into other hands. On the suit of the original builder, 
the contract was held to have been wrongfully forfeited. 

In English practice, an amount of authority is given to the 
architect which is not so common here. Of course, the kind 
and degree of the authority which he shall have over the 
builder is always limited by the contract between the builder 
and the owner, and if the contractor does not wish to agree to 
take any particular architect as final referee in all matters re- 
lating to the building, he has only to refuse to sign a contract 
making him so. If, however, he agrees with the owner that 
certain matters shall be left to the architect as final referee, he 
will be understood as being willing to trust implicitly in his 
judgment and skill, so long as they are honestly exercised ; and 
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he will not generally be allowed to call that judgment and skill 
in question in court, unless he is prepared to prove that they 
have been dishonestly and fraudulently perverted for his in- 
Stwnsonr*. jury. A builder once, being disappointed in the amount of 
4C. P. D. 'i48. the final certificate which he had received from the architect, 
and finding it impossible to collect from the owner any more 
money without an additional certificate, sued the owner for the 
balance which he conceiv<Hl to be due him, and endeavored to 
evade the clause in the contract which made the obtaining of 
a certificate the indispensable preliminary to the payment 
of any money by the owner, by alleging that the architect did 
not use due care and skill in ascertaining the amount due, and 
that he had knowingly or negligently certified to a much 
smaller sum than was, in fact, due, and had refused to recon- 
sider his certificate. The court held that "no cause of action 
" was disclosed." If the builder had charged that the architect 
fraudulently, and in collusion with the owner, had given a 
certificate for less than was due him, his complaint' would have 
shown a good cause of action, although, of course, he would 
have had to substantiate his charges, or lose his case ; but the 
court would not help a man to escape from the award of an 
architect in whose skill and care he had agreed to trust, on the 
ground that he had turned out not to be so skilful and careful 
as had been supposed. 

This rule is, however, not without certain exceptions in this 
country, which will be treated of later, so that architects 
should not fail to show diligence and care, as well as perfect 
honesty, in their adjustment of accounts between the owner 
and the contractor, if they would escape all blame. 
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CHAPTER XIL 

The Builder's Duties Toward the Architect. 

TJFTER the builder has signed his contract, affreeinff to do Baiider 
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/ ± certain work under the supervision, according to the direc- hu Prom- 

tions, and to the satisfaction of a certain architect, he must 
see that his promises in this respect are strictly complied with. 
Many builders, especially in the country, where work is very 
commonly done from tlie builder's own plans, and without the 
supervision of an architect, appear to be tormented by jealousy 
of any architect under whose direction they happen to be 
placed, and, notwithstanding their promise in their contract to 
obey his instructions, take pleasure in disregarding them, and 
in varying wantonly from his drawings, apparently with no' 
object except to show their independence of him. These 
actions are not only very annoying to the architect, but are 
decidedly injurious to him, as the effect of the building, as a 
work of art, may be ruined by slight variations in the projec- 
tion of a cornice, or the spacing bf string-courses ; yet, if the 
materials and workmanship are good, so that the builder 
cannot be accused of cheating his employer, the architect dis- 
likes to delay the structure by ordering, as he has an undoubted 
right to do, the portions incorrectly executed to be pulled 
down, and rebuilt in accordance with the drawings to which 
the builder has agreed to conform. 

Moreover, he knows by experience that the owner is likely, 
if he says anything about the matter, to consider him conceited 
and unreasonable in making so much fuss about conformity 
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with his design, which, as .the builder maintains, is no better 
than any carpenter could make, and not so good as the modifi- 
cation which has already been executed ; so that, unless he is 
sure that the owner will support him, even to the extent of 
waiting a little longer for his house, in demanding exact com- 
pliance with the plans, ho will probably let the matter go, and 
content himself with a resolution never to have anything more 
to do with that builder. 

Such conduct as this, while dishonorable and wrong, is 
extremely dangerous for the builder. It will be shown later, 
by many examples, that if the owner should choose to take the 
architect's view of the matter, the contractor may be compelled 
to correct every intentional or accidental variation from the 
plans to which the architect has objected, even if he should 
have to pull down and rebuild the house from the foundations 
to do so. 

Where the builder finds himself in a predicament of this 
sort, he usually tries to escape from it by alleging that he did 
not understand the plans, or that they were obscure, or imprac- 
ticable ; and it is well to be forewarned that this defence would 
avail him nothing before a court. It has been held by the two 
highest courts of Illinois that " a contractor is not excused for 
''not understanding the plans. His undertaking to erect a 
'^ building in accordance with certain drawings and specifica- 
^' tions implies that he does understand them, and he cannot 
'' escape liability on the ground that he exercised ordinary skill 
'< and care to understand them, and failed to comprehend them. 
''In such a case, if there is obscurity in the drawings, con- 
" tractors must apply to the architect for directions, where 
" work is to be done under the direction of an architect. If 
" they rely on their own judgment, they must take the conse- 
" quences." 

In regard, also, to the clause embodied in most building 
contracts, which provides that the work shall be done to the 
satisfaction of the architect, and that payments are to be made 
only on the production of his written certificate that he is 
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satisfied with it, the builder may find that the dissatisfaction 
which he has given the architect a right to feel may show itself 
very unpleasantly when he calls for his final payment. Under 
such a clause, even though no important violation- of the con- 
tract may have been committed, if the architect honestly 
believes that the building has not been carried out in entire 
compliance with the drawings and specifications, and is there- 
fore worth less to the owner than it would have been if the 
contract had been strictly performed, it is not only his right, 
but his duty, to make such deduction from the contract price 
as he thinks fair; and the builder will not be permitted to 
appeal from his decision on the ground that he ought to have 
been satisfied, or that he was unreasonable in not being so. 

In fact, to agree to do any sort of work to another person's 
satisfaction is a more serious matter than most people suppose. 
The majority of mankind are easy-going and honest, and would 
rather accept something that they did not want than oppress a 
person who had agreed to furnish them something different ; 
but there b no question that if a man makes a contract for a 
certain thing, he is entitled to receive just that thing, if he 
chooses to require it ; and if he stipulates that the object shall 
be satisfactory to himself, or to another specified person, it 
must be made satisfactory before he is obliged to accept it, and 
he need not give any reason for his dissatisfaction, provided it 
is sincere, and is not pretended for the sake of escaping from 
a just obligation. A sculptor once secured a commission for 
making a portrait bust through a third person, who, in soliciting 
the work for the sculptor, said that the lady for whom the bust 
was to be made ^' need not take it unless she was satisfied with 
it." The bust was artistically executed, and was a good like- 
ness of the person represented, and was made in accordance 
with the suggestions of the lady ; but, when it was done, she 
said that she would not take it or pay for it. The case was 
brought into court, and the plaintiff proved that the defend- 
ant's dissatisfaction was unreasonable, and was due to her 
ignorance of the necessary qualities of sculpture in white 
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material ; but the Supreme Court of Connecticut said that ^^ he 
'* who contracts to do work which will satisfy one, does not 
''make out a case by showing that the work done will be satis- 
'* factory to ten thousand others '* ; and held that the contract 
was not performed, and that the plaintiff could not recover. 

In a somewhat similar case, decided in Michigan, the plain- 
tiff called on a man, and solicited the privilege of making 
a portrait of his deceased daughter. He said he would take a 
small photograph, and send it away to be enlarged and finished, 
and when it was done, if it was not satisfactory to him in every 
particular, he need not take it or pay for it. 

The picture was done, and shown to the defendant, who was 
dissatisfied with it, and refused to accept it. The plaintiff 
endeavored to ascertain what his objections to it were, but 
could not learn clearly. He then sent the picture back to the 
artist, to be changed. The next day, he received a letter from 
the defendant, repeating that the picture was not satisfactory, 
and that he declined to take it, or auy other similar picture, and 
countermanding the order. When the altered picture was 
received from the artist, the plaintiff took it to the defendant, 
who refused to look at it, and he did not see it until the trial 
of the suit, when he examined it, and found the same objec- 
tions still existing. The Supreme Court held that, under the 
agreement, the defendant was the only one to decide whether 
the picture was satisfactory, and that he had a right to say 
whether he would accept or pay for it. 

In the same mauuer, where it was agreed that a portrait 
should be paid for only if the defendant's " friends " should 
decide that it was a good likeness, it was held in New York 
that the plaintiff could not recover, although the jury were 
satisfied that it was a good likeness. In this case, as no par- 
ticular persons were named as the " friends " to whom the 
decision was to be confided, the plaintiff's counsel argued that 
the provision was void from being too indefinite ; but the court 
thought tliat it was sufficiently definite. 

In these cases, it was distinctly agreed that the work should 
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be done to the satisfaction of some specified arbiter. Where 
this stipulation is not made, it will rest with the jury to say 
whether it has been properly performed. 

In a case where a man had a portrait of a yacht painted, 
it was held in New York that the employer was not the sole 
arbiter as to whether the work had been properly performed, 
unless there had been a stipulation to that effect. 

It occasionally happens in building contracts that two persons 
are named, to whose satisfaction the work must be done ; these 
two being sometimes the architect and the owner, or sometimes 
the architect and a superintendent. In these cases, it seems 
to be the law that it is only necessary to satisfy one of them, 
altiiough much would depend upon the wording of the contract. 

A contract in Wisconsin provided that the work should be 
done in a good, "Substantial and workmanlike manner, to the 
satisfaction of the architect; and, further on, it said that 
the work was to be axecuted to the full satisfaction of the ar« 
chitect, and to the satisfaction of the owner. The court held 
that this last clause was put in the contract only to prevent 
changes of plan or design without the owner's approval, and 
that, if no such change was made, and the architect accepted 
the work, the contract was fulfilled. 

So where a contract said that certain work should be done 
^< to the satisfaction of the architect or his assistant or super- 
intendent," it was held that work done to the satisfaction of 
either party named complied with the contract, and that it was 
not required to do it to the satisfaction of both. 
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CHAPTER XIIL 
The Authority of tbb Architect over the Builder. 

of ArahiteS T*^ ^^^ ^^^^ been observed that nearly all the coDtroversies 
Dwhr«d^rom J[ ^ regard to building contracts in which the architect is 
engaged turn upon the matter of the final certificate, and it 
is usually not until this is given that the builder and the archi- 
tect come into collision. The reason for this is that the 
accounting for extra work, which involves the validity of 
orders, the reckoning of deductions for omissions, which the 
builder might have made good at any time during the progress 
of the building, but has failed to rectify, and the adjustment of 
claims for imperfect or unsatisfactory work, are commonly 
postponed until this time, and it is only then that questions 
begin to be raised as to the authority of the architect over the 
builder. 

It is, perhaps, necessary to repeat that this authority is 
derived entirely from the contract between the builder and the 
owner, and is strictly limited by its terms, and that architects, 
as such, are far from being endowed with any inborn authority 
over builders, or any one else. It not unfrequently happens 
that an owner who has already made a contract with a builder, 
in which nothing was said about any architect, concludes that 
it would be better to have an architect look after the work, 
and engages one, in the expectation that he will be able to 
exercise something like the same control over it as one who 
had been appointed in the usual way, before the signing of the 
contract, and agreed to by both the parties to it* 
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The results of this misapprehension are sometimes annoying. 
Although the architect may be of service, if the contractor 
chooses to admit him into the building, in watchihg for defec- 
tive workmanship, and pointing it out to the owner, he has no 
authority over the contractor unless the latter makes a supple- 
mentary agreement giving it to him, and his directions, except 
80 far as he may give them in the owner's name, and by special 
authority from him, are no more to be regarded than those of 
any bystander. 

If, however, the owner and the builder have agreed that a 
certain architect shall be empowered to do certain things, he 
is thereby authorized to do those things, but nothing more. 
For example, it is common for building contracts to provide 
that the architect shall have power to order extras ; but, if it 
does not so provide, he does not possess that right unless in 
the case of emergencies of construction, such as have been pre- 
viously spoken of. 

In a Connecticut case, the contract between an owner and 
a builder provided that the contractor should build a house 
according to plans and specifications made by a certain archi- 
tect named Easton, and under his superintendence and to his 
acceptance. The owner, Groodman, reserved the right to order 
extras or alterations, but the contract did not say that Easton 
should be entitled to do so. During the progress of the work 
Easton ordered various alterations and additions, which the 
builder. Smith, carried out The building was delayed by 
these extra works beyond the contract time of completion. 
Smith, the contractor, at Goodman's request, showed him, 
before the house was done, a bill of extras to date. Goodman 
did not say that he had not ordered them, and more extras 
were ordered before the house was done. 

Smith failed, and ^is assignee claimed payment for the 
extra work on the house. Gk>odman paid for some extra work 
that he had himself ordered, but refused to pay for the rest, 
saying that it was ordered without his knowledge or consent, 
and demanded forfeiture, according to the contract, for the 
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delay in the completion of the hoose beyond the agreed time^ 
although the delay was rendered necessary by reason of the 
extra work which Easton had ordered. The controversy was 
brought to the Supreme Court, which decided that Easton 
was not authorized to order extra work, and that, when Smith 
did it at his order, he assumed the risk of the ratification of 
the order by Goodman. The court said that the fact that 
Goodman received in silence a statement of extra work did not 
prevent him from insisting on the contract, for at that time the 
extra work had been done, and could not be removed, so that 
Smith was no worse off through Goodman's failure to object 
than he would have been otherwise. 

In England, where a contractor varied from the plans and 
specifications by order of the architect, and was sued for 
damages by the owner for having varied from the contract, 
the defence was set up that, as the orders were given by the 
plaintifiTs architect, the builder was not liable for damages for 
following them. The Court of Exchequer held that this de- 
fence was bad, as the architect was not shown to have been the 
owner's agent to bind him by any deviation from the drawings. 

Even where the architect is authorized by the contract to 
give orders, they must be given in the manner that the contract 
requires, and, if the contractor follows any directions given by 
the architect in any other manner, he does so at the risk of 
having them repudiated by the person who is to pay for the 
work. It is sometimes held that the owner, where the contract 
provides that orders for extras shall only be given in writing, 
may give oral orders, and that he shall be held to have waived, 
by an implied supplementary agreement, the provisions of the 
contract, and shall be bound to pay for the work done in 
pursuance of such oral orders, on the ground, as stated by 
the New York Supreme Court in a paVticular case, that "it 
was competent for him (the owner) to waive the provision 
requiring a written order, .and the waiver might be oral " ; 
but the architect, not being a party to the contract, has no 
power to waive, or agree to waive, anything in it. On the 
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same principle, the architect has no authority to vary the con- 
tract, or to give any orders inconsistent with it, and a builder 
who executes such orders does so at his own risk. 

Naturally, where a builder finds, at the completion of the 
work, that some of the items which he has charged as extra 
will not be allowed, for the reason that they were not ordered 
in the way provided by the contract, he endeavors to show that 
he had received in some way such instructions as would be 
equivalent to the kind of order required by the agreement, or 
that the informal order had been so ratified subsequently as to 
have acquired the same force as if it had been given properly 
in the first place. 

In cases where the irregular order was given by the owner, 
this may sometimes be done, as will be shown later by several 
examples; but it is much more difficult to persuade a court 
that an informal order from the architect should be regarded as 
having the force of one issued in accordance with the contract. 
The contractors for an iron building in England, who had 
airreed to do all the work, in accordance with the drawings and ThAraia Sol- 

./» . i. /, 1 , . , phurCcM. 

specification, for a fixed sum, went to the engmeer who MoEiroy, 

designed the building, and told him that it would be impossible 1040. 

to cast the ^^ trough " or box girders so light as the drawings 
showed them. They were told that they might cast them 
much heavier, and, in the certificates for interim payments, the 
engineer allowed for the extra weight of iron so used. On 
adjusting the accounts at the completion of the building, the 
value of the extra iron was added to the amount of the con- 
tract. The contract provided that no additions or alterations 
should be made without the written order of the engineer ; but 
the contractors claimed that the written certificates of the 
engineer, given after the extra work was done, but approving 
the charges made from time to time for it, were equivalent to 
the orders contemplated by the agreement. The court held 
that the certificates were not written orders, and that the claim 
of the contractors was therefore excluded by the terms of their 
agreement. 
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It often happens that, as the work progresses, and the design 
becomes developed into detail, working-drawings are sent out 
which differ somewhat from the plans at a smaller scale which 
have served for estimating, and have been accepted as forming 
part of the contract. In snch cases, if the work shown on the 
new detail drawings is more complicated or expensive than that 
which was contemplated by the contract drawings, a question 
frequently arises, particularly at the completion of the work, 
when the builder counts up his profits, whether an extra price 
cannot be recovered for executing the work in accordance with 
these more elaborate designs, instead of according to the 
simpler ones shown in the contract drawings. 

The answer to this question is given differently under vary- 
ing circumstances, and by different courts. 

It has been held in England, that where the contract pro- 
vided that orders for variations from the contract might be 
given by the architect, but should not be valid unless given in 
writing, detail drawings, varying from the contract plans, were 
not to be regarded as written orders unless they were signed 
by the architect. 

In our courts, the law appears to be rather uncertain. A 
contractor in New Jersey built a house from plans furnished 
by an architect, and under a contract and specifications. The 
architect furnished working-drawings for the vestibule doors, 
which varied from the specification, and the contractor made 
them according to the working-drawings. When they were 
brought to the house, the owner saw them, and objected to 
them, saying that they were not in accordance with the speci- 
fication, and refused to accept or pay for them, and required 
that doors should be made according to the plans and specifica- 
tion. The contractor changed the doors, in accordance with 
the original agreement, and they were accepted and paid for 
under the contract, but the owner refused to pay anything 
for the doors which had been made from the architect's detail 
drawings, or for having them altered. The builder sued, and 
the judge of the District Court held that the architect was the 
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agent of the defendant for the purpose of directing the work 
which was done by the phiintiff, and that the plans given by 
the architect to the plaintiff being erroneons, and causing him 
additional expense in making the doors, the defendant became 
liable to the plaintiff for the charge for alterations necessary to 
make the doors correspond to the requirements of the contract 
and specifications. 

The case was appealed to the Supreme Court, which con- 
firmed this view, saying, *^ Both the plaintiff and defendant are 
<< innocent, but the defendant has put his agent in a position to 
'^ injure the plaintiff, and he must pay for it." 

It does not appear, in this case, whether the contract pro- 
vided that no changes from the contract should be made by the 
architect unless ordered in writing ; and it would not be safe to 
presume too far upon the application of this doctrine. 

In another New Jersey case, decided some years later, a 
contractor named Condon had agreed to build a police station- 
house for a certain sum. At the completion of the building, 
Condon claimed $700 for extra work, partly for additions and 
alterations, and partly for work done on account of mistakes of 
the architect. The contract provided that all alterations and 
additions should be specified in writing, and approved by the 
committee on public buildings. There appeared to have been 
a plan or drawing of the principal addition and alteration ; but 
the court held that this was ^^ not a compliance with the provi- 
" sion of the contract." The extra work rendered necessary 
by the mistakes of the architect was done in one of the altera- 
tions. The court said that ^^ none of the additions or alterations 
" were specified in writing within the meaning of the contract." 

In actual practice, as it is impossible to show, at the small 
scale of the contract drawings, all the detail which would 
appear on the working-drawings, persons familiar with archi- 
tects' plans always infer, on examining the general drawings, 
that a certain amount of further detail will be shown later at a 
larger scale ; and it would be quite unfair for the builder, at 
the completion of the work, to be allowed to exhibit the detail 
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drawings which had been made by the architect, and, as he 
supposed, accepted by the builder as simply the natural devel- 
opment of the design shown at a smaller scale on the contract 
drawings, to a jury, and recover whatever they might think fit 
to allow him for what they considered to be the discrepancy 
between the two representations of the same thing. This 
point has also been recognized by the courts. In an Illinois 
case, it was held that, " if the detail drawings, when received, 
" show work differing from the contract, or unusual, the con- 
^^ tractor should make objection before doing the work." 

A Massachusetts decision carries the same doctrine very far, 
and may, perhaps, best be here given at length, although it 
involves other questions as well as this. 

A contractor named Stuart agreed in writing with the city 
of Cambridge, for a given sum ** to provide all materials and 
perform all labor required in the erection of a public building 
on a certain parcel of land, according to plans, drawings and 
accompanying mason*s specifications, prepared by a certain 
architect, and such other drawings and detail explanations as 
might be considered necessary for the progress and completion 
of the building, according to the true intent and meaning 
thereof." The agreement also provided that **in case any 
particulars- should be deficient or not clearly shown by the 
plans, or expressed in the specifications, the contractor should 
carry out the general design, as directed by a certain committee 
and the architect, in as thorough manner as if the same were 
shown and fully expressed ; that it should be lawful for the 
committee or architect to direct in writing any additions to or 
deviations from the plans and specifications, and in such case 
such sums of money should be added to or deducted from 
the agreed price as the parties to the agreement should 
judge the increase or diminution to be worth; that no alter- 
ations or additions should be paid for unless so directed in 



writing." 

The specifications provided that the contractor should "re- 
move the earth from the area of the lot to be covered by 
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the building to the reqaisite length, breadth and depth for the 
basement, walls, foundations, etc. ; that the exterior basement 
foundation walls should be constructed of large, flat blue-stone, 
to be faced upon both sides, and laid solid in and pointed on 
both sides with mortar; that the earth beneath the walls 
should be thoroughly tamped and puddled, and the bottom 
course firmly bedded upon it; that all the basement walls 
should commence fourteen inches, at least, below the basement 
fioor, and as much deeper as necessary, to guarantee a firm and 
solid foundation, the walls to be of the thickness and construc- 
tion indicated by the drawings ; that the contractor should do 
any and all other masonry necessary to fully finish and com- 
plete all parts of the building, according to the true intent and 
meaning of the plans, drawings and specifications, whether 
particularly therein described or not." 

The plans showed a section of the foundation walls fourteen 
inches below the basement fioor, and no more, and did not indi- 
cate any piles, nor were any mentioned in the specifications. 
In excavating for the foundations, the soil was found to be of 
such a character as to require, in the opinion of the architect, 
piles to be driven in order to secure a firm foundation for a 
part of the walls. The architect accordingly furnished piling 
plans, directed the contractor to do the work, and orally 
promised him that he should be paid for it. ^' Stuart drove 
the piles, cut them ofit, placed coping (capping) stones on them, 
and rubble-stones on the coping-stones up to the line of the 
foundation walls, as shown on the plans.*' 

On the completion of the building, the city refused to pay 
for the piling and the extra stonework, and Stuart brought 
suit, but was defeated. The judge in the court where the 
case was first tried ruled that, by the contract and specifica- 
tions, Stuart was bound to insure a safe foundation for the 
proposed building ; that the defendant (the city of Cambridge) 
might require him to go to any depth necessary for that pur- 
pose ; that, if it were necessary to drive piles to secure such a 
result, then the plain tifit was bound to drive piles as part of his 



Stuart 9«. 
Cambridge, 
126 Ma 



PfUnir not 
Shown on 
Plant. 



Digitized by 



Google 



150 ARCHITECT, OWNER AND BUILDER BEFORE THE LAW. 
Stuart tf«. contract, and was not entitled to recover any extra compensa- 

Cwnbridge. . , * 

125 MaM7i02. tion therefore. 

Stuart offered parol evidence that he made his estimate for 
the cost of the work, based on the showing of a section which 
required a depth for the foundation walls of onlj fourteen 
inches below the basement floor, and that other persons in the 
same business were accustomed to make estimates in a similar 
manner. This evidence was ruled out as incompetent 

The Supreme Court sustained the decision of the court below 
in all these points. It said that <' by a fair construction of this 
** contract, the plaintiffs agreed to do all the work necessary to 
'^ secure a solid foundation. They took the risk of its being 
"necessary to drive piles in order to secure such foundation. 
"The ruling of the Superior Court as to the construction of the 
"contract was therefore correct." 

As to the architect's parol order and promise, the court said, 
referring to the clause in the contract which provided that no 
alterations or additions should be paid for unless so directed in 
writing, " No evidence was offered of any waiver of this pro- 
" vision by the defendant, or of any authority in the architect 
"to waive it." "This clause was intended to protect the 
" defendant against claims for extra work under alleged oral 
" directions or contracts. If the evidence offered can be con- 
" strued to show an oral promise by the architect, founded upon 
I "a sufficient consideration, to pay for the work sued for as 

" extra work, it was made without authority, and is not binding 
" upon the defendant." 

There was a clause in the contract which said, " And it shall 
be lawful for the said committee or architect at all times to 
direct in writing any additions to or deviations from the plans 
and specifications aforesaid," etc 

Stuart's counsel does not appear to have brought up the 
point directly whether the piling-plan was not equivalent to an 
order in writing, and none of the judges mentioned it, but it is 
clear that they considered the order to be an oral one. This 
decision does not appear to have been overruled or questioned, 
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so that drawings may be definitely regarded as not being 
equivalent to written orders in Massachusetts. 

Where, as occasionally happens, there is a discrepancy 
bel^ween the drawings and specifications, or between the draw- 
ings themselves, there are some difiterences of opinion among 
the courts as to which should be held to be of the greater 
authority. In general, however, it seems to be the rule that 
the specification controls the drawings, and that a detail drawing 
is of more authority than a small scale drawing of the same 
thing, while the contract takes precedence of them all. Where 
exceptions have been made to the rule, they seem to have 
depended upon special circumstances. 

To take first an example illustrating the rule : 

A specification for an armory in Massachusetts called for 
" vaulted walls," " to be bound across by turning headers " ; 
and another clause required the mason-work to be completed 
'< in a good and workmanlike manner." Under the contract, 
the work was to be done '^ in all respects according to the plans 
and specifications furnished by the architects." 

The plan furnished showed the walls in horizontal section, 
shaded uniformly in red, sixteen inches thick, with no indica- 
tion of any vault or hollow space in them. The contractor 
soon abandoned his job, but not until after sub-contracts had 
been made for a part of the work, and in a suit concerning one 
of these sub-contracts a court was called upon to decide what 
the plans and specifications meant. The defendant in the case 
offered the testimony of an architect and builder, who said that 
in his opinion the contract called for a wall of sixteen inches, 
exclusive of the vault, which would be two inches, so that the 
whole thickness of the wall would be eighteen inches; and 
that it would be impracticable and unsafe to build a six teen- 
inch wall with a vault. The court rejected this evidence, and 
ruled that by the contract the walls were to be only sixteen 
inches thick, including the vault. 

The case was appealed to the Supreme Court, which ap- 
proved this ruling, and said, " The party for whom the work 
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" is done is to determine as to the character of the work he 
'^ requires, and, if done according to contract, he must take the 
'* risk of its being practicable and safe." As to the discrep- 
ancy between the plan and the specification, the court said : 

" But as between the positive requirement of a written clause 
^^ in the contract, and a plan referred to, which, though perfect 
<^ in other respects, shows an omission to indicate thereon this 
'^ single matter of detail, there can be no doubt that the written 
^^ clause must control the mere implication derived from the 
'^ omission in the plan. This is in analogy to the rule by 
" which, when there is discrepancy between the written and 
^* printed portions of a contract, the former will prevail over 
" the latter." 

On the other hand, the District of Columbia, through its 
officers, once made a proposal for finishing a sewer, saying, 
^' the size and manner of construction to be the same as that 
of the portion of the same sewer " already constructed. The 
proposal was immediately accepted, and a few days later a 
written contract was entered into. Before the work was com- 
menced, the engineer furnished a working-drawing, showing 
construction similar to that of the existing portion ; and 680 
feet had been built, without objection, when the form of the 
District Government was changed, and a new engineer ap- 
pointed. The new engineer examined the work, and found 
that the skewbacks, like those of the existing portion, and like 
the drawing, were being built of rubble, while the written con- 
tract required them to be of large cut blocks of granite. He 
was told that to make them of cut granite would cause consid- 
erable delay, and he said he would consent to having them 
built of brick, but should make a deduction in the price ; but 
named no sum. When 4,000 feet or so had been completed, 
the contractors applied for a payment. The engineer. Lieu- 
tenant Hoxie, made a statement of the deviations from the 
specification, and recommended a deduction from the contract 
price of $8.94 per lineal foot of the sewer, amounting to 
$35,436.49, on account of them. The account was paid, with 
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this deduction, and the contractors sued for the balance. The 
case was tried in the Supreme Court of the United States, 
which held that the contractors were entitled to recover it, 
saying that, " When, in the performance of a written contract, 
*^ both parties put a practical construction upon it which is at 
" variance with its literal meaning, that construction will pre- 
" vail over the language of the contract." 

It is worth remarking, although the point was not brought 
up, that, in the light of decisions previously quoted. Lieutenant 
Hoxie incurred a great risk in ordering the skewbacks built of 
brick. However it might be decided as to the relative author- 
ity of the drawings and specifications, there was no doubt that 
neither of them indicated the use of brick ; and, unless Lieu- 
tenant Hoxie was clothed with the power of setting aside the 
contract altogether, he could not legally authorize, in so im- 
portant a part of the construction, the use of a material which 
was not mentioned in any part of the specifications, or indi- 
cated on the drawings, as acceptable for that purpose. 

Where a contractor has actually been misled by a discrep- 
ancy between two sets of drawings, of equal importance, it 
seems to be well settled that he is bound only by the ones 
which were shown him when he was making up the estimate 
on which his contract was based. 

When the new City Hall for Chicago was building, tenders 
were invited for the iron-work. One Sexton, with others, 
made estimates. Some of the bidders looked at the original 
plans, while others, among whom was Sexton, had tracings 
given them to figure on. The tracings showed iron rafters 
weighing seven pounds per foot, and the foundation for sky- 
lights, with certain lines across the openings. The printed 
invitation to bidders called for estimates for the work including 
skylights, and the original drawings showed them, and showed 
also heavier rafters. Sexton called the attention of Jordan, 
the draughtsman in charge of the office in the absence of the 
city architect, to the fact that nothing in the tracings or speci- 
fications showed what the skylights were to be. Jordan told 
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him that the plans for the skylights were not ready, that no 
sizes were marked on the tracings, and that he should not 
figure on them. Sexton put in his bid accordingly, and it was 
accepted, and a contract made by the city with him, which 
referred to ^^ the plans, diagrams and specifications made and 
prepared for said work." When Sexton came to build the 
roof, the city demanded that he should put in rafters weighing 
from ten to thirteen and one-half pounds per foot, and should 
build the skylights. This he refused to do. On the trial, it 
was argued, on behalf of the city, that the original plans were 
the ones referred to in the contract, and that Sexton might 
have seen them, if he had asked to do so. The Supreme 
Court held that, although certain principles of law distinguish 
copies from original documents, they did not apply in this case« 
"The tracing copy," it said, "appears, at the time it was 
"made, to have been an exact copy of the original, and it 
" seems that changes were afterwards made on the original, 
"which, through inadvertence, were not corrected on the 
" copies. This was the fault of the city, and the loss due to it 
" cannot be fastened on Sexton, who is not to blame for it. 
"The expression * plans and specifications,' in the contract, 
" does not refer exclusively to the original plans from which 
" the tracings are made. The latter, though for convenience 
" called ' tracings,' are as clearly ^ plans ' within the meaning 
"of the contract, to the extent of the work represented on 
"them, as the originals. In this case, they were given to 
" Sexton to estimate from, and he had a right to assume that 
" they were the plans referred to in the contract." 

Where the discrepancy is between two different clauses in 
the specification, or between the specification and the cod tracts 
there is greater difficulty in deciding which forms the actual 
agreement between the parties, but the decisions of the highest 
courts are usually found to agree with the conclusions of com- 
mon-sense, without much regard to fine-spun technicalities. A 
builder named Williams agreed to build a house for the Hon. 
Captain Fitzmaurice. He furnished his own specifications. 
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In the specification, under the head of " Carpenter and Joiner," Wiiuams r#. 
a description was given of the dimensions of the joists, rafters, 8 H. &. n. s^Si. 
ridges, etc., but no mention was made of the flooring-boards. 

The specification stated, in general, that " the whole of the 
materials mentioned or otherwise in the foregoing particulars, 
necessary for the completion of the work, must be provided by 
the contractor." At the foot of the specification, Williams 
signed a memorandum, whereby he agreed with Captain Fitz- 
maurice *^to do all the works of every kind mentioned and 
contained in the foregoing particulars, according, in every 
respect, to the drawings furnished, or to be furnished," for the 
sum of 1,100 pounds. The house was agreed to be completed 
and fit for occupation by August 1, 1858. Williams prepared 
the fiooring-boards, brought them to the premises, and planed 
and fitted them to the various rooms ; but refused to put them 
down without extra payment, because, as he said, the flooring 
was not mentioned in the specification ; whereupon Fitzmaurice 
put an end to the contract, took possession of the works, and 
proceeded to complete the building, and used for the purpose 
the floor-boards which had been prepared for it. Williams 
demanded payment for the floor-boards, which, as he claimed, 
were his property, and, in the. final settlement, refused to allow 
anything for the flooring. Both these points were brought 
before the court, which decided that Williams was not entitled 
to recover for the flooring as an extra, because it was included 
in the contract, though not mentioned in the specification ; and 
that he could not maintain trover for the fiooring-boards left 
on the premises by him, and subsequently used by Fitzmaurice. 

It appeared by the evidence that when Williams had got as 
far as the floors, and had the stock for them on the ground, 
and fitted to its place, he sent the following letter to Captain 
Fitzmaurice. 

" COKWAT, Febnuuy 20, 1858. 

<* I am unable to proceed with your building, for want of the 
floor-boards being put down, which are not part of my con- 
tract. If you wish me to put them down, I will do so on 
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pitojSrioe leaving an order to that effect. Unless they are put down 
8 H. ft N. 844. immediately, I shall not be able to complete my contract by 
the time fixed, and if they are not down within four days from 
this time, I shall conclude that you do not intend for me to go 
on with my contract, and I will measure the work that I have 
done, so as to be paid for that only." 

(Signed,) Owen Williams. 

There was some further evidence to the effect that Captain 
Fitzmaurice, before the contract was signed, wrote to Williams, 
saying that there appeared to him to be some omissions in the 
specification, but that he trusted to him to do everything as it 
should be ; and it appeared that the payments which Williams 
had already received, at the time when he stopped work, 
amounted to more than the value of what he had done. 

Baron Pollock, for the court, said : " I own that when the 
^' rule was moved I had some doubt whether the specification 
<< was not to be regarded as the contract between the parties ; 
^' but, upon the whole facts being disclosed, it appears to me 
<< that no person can entertain any reasonable doubt that it was 
<< intended that the plaintiff should provide the flooring, as well 
*' as the other materials requisite for the building, and that it 
" was merely by inadvertence that no mention of the fiooring 
<< was made in the specification. That the plaintiff intended to 
*' do it is manifested by his providing the material, which is 
" brought to the house ready to be put in its place as flooring." 

Baron Channell said : *' I am of the same opinion. The 
" contract was that the house should be completed and fit for 
'< occupation by the first of August, 1858, not that the works 
** thereinbefore mentioned should be completed by that day. I 
<< think that, looking at the terms of the contract, it would not 
^< be reasonable to read it as if it excluded all work not specifi- 
^'cally mentioned. The plaintiff contracted to do the entire 
" work, in the various characters of bricklayer, carpenter, 
'^ plumber, etc., for the sum of £1,100, and it is not the less a 
^^ contract to do the whole, because it is specified that certain 
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^' parts of the building shall be constructed in a particular way. 
'* It was a contract for the erection of a house, and, though the 
<^ flooring was not mentioned in express terms, it was neces- 
" sarilj implied." 

In a California case, however, where the contract was to Reynolds »#• 
build a house according to certain specifications, and the speci- 6 Cai. loi 
fications said nothing about the roof, it was held that the roof 
was not included in the contract. 

Experts were called in to testify that the roof was implied 
in such contracts, if not mentioned ; but the court said that : 
'< Where a contract to build a house contains a specific 
" description of every part, with one exception, stipulating for 
'Uhe manner, size, measurement and material of each with 
" great particularity, it must be held that the exception was 
<Uhe result of design, and did not enter into the contract 
"of the parties." 
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CHAPTER XIV. 
The Architect's Certificate. 



TheOOTtlfl. 



IlTlDg V$, 

MorriBOii, 

27 C. P. (Upper 

Canada) 242. 



rijFXER all the work b done, all the extra work noted, and 
jX if allowed as extra, a reasonable price fixed for it, and an 

account made of all omissions, in order that, if the owner 
does not wish to have them made good, a proper allowance 
may be made for them, the architect issues his certificate, which, 
being the document in accordance with which the accounts are 
closed, should be prepared with conscientious care. It is usual 
to pay the builder instalments of the contract price, as his work 
goes on, in accordance with interim, or provisional, certificates 
given by the architect, and, as it is impossible to judge as accu- 
rately of the value of work partly done as it is of a completed 
job under a contract, and as a large reserve is usually made 
from the total amount earned by the contractor, to serve as a 
margin to cover contingencies until the completion of the con- 
tract, the archiiect is commonly allowed a certain liberty in 
estimating the provisional amounts due ; but he must, never- 
theless, be careful not to over-estimate them, or he may, if the 
builder should suddenly abandon his contract, as builders are 
strongly tempted to do when they come into possession of more 
money than they have properly earned, find himself, like the 
unfortunate Canadian architect whose case is mentioned on 
page 76, compelled to pay out of his own pocket the difference 
between what he ought to have certified and the amount which 
the builder has obtained. 

It ought not to be necessary to say again that the certificate, 
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if the contract requires that one should be given before the 
builder can collect his money, must be in the form which 
the contract provides. This point is held very strictly by courts. 
An architect, where the contract was in the usual form, gave 
a certificate, saying that the work was done in such a manner 
that he would accept it if he were the owner, and that he was 
satisfied with it ; but this was held in New York to be insuffi- 
cient. So in Missouri, where the contract said that ^* a certi- 
ficate" should be obtained by the contractor, prior to each 
payment, signed by the architects, and countersigned by the 
sureties ; and that the final payment should be due ** when the 
whole job is completed and accepted"; a final statement, 
approved by the architects, was held not to be a sufficient certi- 
ficate to satisfy the contract, and the builder was held not to be 
entitled to recover upon it. 

On the contrary, in a case in New York, where the architect 
had simply certified that the final payment was due '' under the 
contract," this was held to be *' under the circumstances" 
sufficient ; and where the interim certificates had been given in 

the form : *' This is to certify that $ is now due to A. B. 

on -account of his contract with you for doing the mason's and 
carpenter's work of " etc., and the owner had made payments 
on them without objection, at the time of their presentation, to 
their form, it was held that he could not raise the objection 
to them, for the first time, at the trial, that they were insuffi- 
cient. 

A contract provided that payment was to be made '^ when 
all the works are completely finished, and certified by the 
architect to that effect " ; but without specifying the form of 
the certificate. The architect gave a certificate, saying, the 
contractors " have completed the mason work to your buildiug " ; 
and this was held to be sufficient. 

In Illinois, a certificate was given on what appears to have 
been a printed form, but which did not give all the assurances 
stipulated in the contract; and it was held, as being partial 
only, to be insufficient to compel payment. 
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After a certificate b given, the architect cannot recall it, 
unless he discovers that there was some mistake in it. An 
architebt once gave a final certificate, and, later, wrote a letter, 
in which he said that the certificate was not intended as a final 
decision upon any just rebate or offsets; but the Superior 
Court of New York held that it was nevertheless conclusive. 
There may, however, be circumstances in which a different 
decision would be given. A church was built from plans made 
by a certain architect, but the erection was superintended by an 
assistant. With the tacit assent of the church authorities, and 
of the architect, certificates for interim payments were given 
by the local superintendent, and payments were made on them, 
although the contract provided that certificates were to be 
given by the architect. When the church was finished, the 
architect, who had not visited it before, refused to give a final 
certificate, although the local superintendent was willing to do 
so. It was held, on a suit by the contractor for his pay, that 
the opinion of the architect was, under the circumstances, 
immaterial, as the local superintendent had been virtually 
accepted in his place. 

Although the certificate of the architect is prima-facie 
evidence, it is not conclusive upon the parties unless the con- 
tract provides that it shall be, as is very often the case. When 
such a provision is made, nothing but evidence of fraud or 
mistake will be admitted to contradict it. 

A slight mistake, however, if it can be corrected, will not 
invalidate the whole. An architect once certified that a 
certain piece of work was done, when, in fact, about forty-five 
dollars' worth of work was needed to complete it. The owner 
refused to pay anything on the certificate, alleging that it was 
invalid on account of the mistake. The Supreme Court of 
Illinois decided that this error did not impeach the certificate 
for fraud, or justify the owner in refusing to pay for, at least, 
the work actually done. . 

Where the contract so provides, the certificate of the archi- 
tect is just as binding on the owner as on the builder. 
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In an Illinois case, a final certificate had been given by the 
architect, making certain deductions for imperfect work. The 
owners refused payment, on the ground that the work had not 
been done according to specifications. The court refused to 
admit evidence of this, saying that by the contract the right of 
the builder to recover rested on the condition of producing the 
final certificate of the superintendent, and, when produced, it 
must be held, in the absence of fraud, or of such serious mis- 
take as would prevent the architect from exercising his real 
judgment, to be conclusive on both parties. " The condition 
^'precedent to the payment of the money having been per- 
" formed by the production and proof of the architect's (super- 
'^ intendent's) certificate, nothing remains for the defendants to 
^Mo, and it is wholly immaterial whether the work was well or 
*< ill done, so that the superintendent was satisfied." 

In this last case, the certificate made deductions for imper- 
fect work. It is often the case that it is more convenient for 
the architect to give a certificate, saying that the work will be 
complete, or satisfactory, when certain alterations have been 
made. Very frequently the owner does not care to have the 
specified alterations made, and both he and the builder are im- 
patient to settle their accounts without them ; while the archi- 
tect, of course, does not wish to certify that a contract has 
been exactly fulfilled when he knows that it has not been, and 
a conditional certificate satisfies all parties. In such a case, 
there is a serious doubt whether the certificate is such as the or- 
dinary contract requires; but it has been held in Illinois that, 
where a certificate had been given, saying that when certain 
slight alterations had been made the work would be acceptable, 
and there was evidence that the^alterations had been made, and 
that no further objection had been raised, the acceptance was 
sufiicient, and that no further certificate was necessary. 

The architect is bound to give such a certificate as he 
thinks just, at the times mentioned in the contract, if either 
party requires it, and, if he unreasonably delays or withholds 
it, the builder is not obliged to wait for it. 
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An architect in England, on being applied to for a final cer- 
tificate, gave the contractor a long list of things which, as he 
said, must be done before the contract would be completed. 
The contractor did them all, and came again after his certifi- 
cate. The architect then presented him with another list of 
things which, as he said, were still lacking, but he added that, 
when these were done, the contract would have been com- 
pletely performed. The contractor did all these, and applied 
a third time for his certificate, and the architect gave him still 
another list of trifling matters, which, he said, must be attended 
to before he could give it. The contractor, impatient at the 
delay, which had the appearance of being purposely made, 
sued to recover his final payment without the certificate, and 
was successful, the court holding that it was unreasonably 
withheld. 

Moreover, if the work is done according to the contract, the 

architect is bound to certify to that effect, although it may be 

Badger v«. unsatisfactory for other reasons. A curious case illustrating 

6?ni.*a&. ^^is point was decided in Illinois. A contractor had agreed to 

furnish stone for a building from a certain quarry, which had 

been recommended by the superintendent. 

Under the contract, he was to be paid on presentation of a 
certificate from the superintendent, expressing satisfaction with 
the work and material. The stone changed color after being 
set in the wall ; and the superintendent, after giving several 
certificates for payments on account, refused to give the final 
one, because of the defect which had shown itself in the stone. 
In a suit by the contractor for his money, which was resisted 
on the ground that the production of the certificate was, under 
the contract, an indispensable condition precedent to payment, 
the Supreme Court held that the refusal of the certificate was 
an act of bad faith in the superintendent, who was proved to 
have used the same stone in another building ; and that the 
contractor was entitled to recover the contract price without 
the certificate. 

Where work is supervised by a firm of architects, it has been 
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held in Illinois that the signature of one of the partners to a 
certificate, without objection from the other, is sufficient. 

It is often claimed by builders that where extra work is done 
under a contract, the provisions of the contract as to the pro* 
duction of a certificate, as well as the other conditions of pay- 
ment, apply only to the work done under the original agreement, 
and not to the extra work. This idea is entirely erroneous. 
It will be seen later that the courts uniformly hold that the 
contract conditions cover both the original and the extra work, 
except in case of changes so extensive thai the work included 
in the original agreement can no longer be traced ; and there 
are several decisions to the effect that the requirements of a 
contract as to certificates apply equally to work detailed in the 
specifications and to extra work or alterations. 

Cases have already been referred to, which show that the 
certificate of an architect or superintendent is void, so far as it 
dispenses with the substantial provisions of the contract ; and 
it has been held in several cases, where evidences of imperfect 
workmanship have shown themselves after the giving of the 
certificate, that it is not to be held as a waiver of defects which 
were not apparent upon mere inspection. 

This is a point of great importance to architects, Builders, 
and owners also, usually assume that if the architect can once 
be induced to sign a final certificate, all the mistakes, mal- 
practices and dishonest tricks which the contractor and his men 
have succeeded in concealing are thenceforth condoned, and, if 
they subsequently come to light, that it is the duty of the ar- 
chitect to pay for making them good. 

It has been before shown that, although this notion has a 
certain foundation, it does not always hold good, even where 
the owner has paid the builder his contract price on the certif- 
icate ; and where the payment has not been made on the final 
certificate, there should be no doubt that, if the owner knows 
of defects, or if any come to light, which were not known to 
the architect when the certificate was given, the owner is not 
only entitled, but bound, to withhold a suitable amount in the 
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final settlement, and that, if he willfully pays the builder for 
work which he knows has been omitted, or not properly done, 
he cannot afterwards hold the architect responsible for the 
amount, even though he may have innocently accepted the work 
and certified for payment. 
'ivSSa*' ^ * ^^**^ ^^ ^^^ York, where, under the contract, the pro- 

as Hun, 888. duction of the architect's certificate was a condition precedent 
to payment, the architect, after the building had been substan- 
tially completed, gave the contractor a certificate for the final 
payment on the understanding that he should make good some 
incompleteness in the work; but he afterwards revoked this 
certificate. The owner, the defendant in the case, refused to 
make payment according to the certificate, on the ground that 
an allowance of $125 ought to be made him, by reason of the 
fact that the front and rear cornices were not constructed 
according to the specification. The question before the court 
was in regard to the effect of the architect*s certificate. The 
counsel for the defendant conceded that '< the revocation of 
the certificate produced no effect on its validity," and was com- 
mended by the court for doing so. The Court of General 
Term, in which the case was first heard, refused to admit evi- 
dence of the damage on account of the improper construction 
of the cornices, considering this to be shut out by the architect's 
certificate ; and gave judgment for the builder. The defend- 
ant's counsel excepted to the exclusion of this evidence, and 
the case was carried to the Supreme Court on the exception. 
The Supreme Court held that the refusal of the Greneral Term 
to admit the evidence was "substantial error," and reversed 
the judgment, saying that " While the plaintiff may recover on 
" a substantial compliance with his contract, of which the cer- 
" tificate of the architect is evidence, yet the defendant must 
"receive compensation for defects and omissions, by an allow- 
"ance as a counter-claim in this action, and to that end he 
" must be allowed to prove his damages." 
Hartupeev^. So in Pennsylvania, where the contractor for the water- 

OTPenn.s't.iiT. works of the city of Pittsburgh, who had agreed to build 
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pumpiDg-eDgines in accordance with certain specifications, and, 
in a suit for his pay, instead of proving compliance with the 
specifications, offered evidence that the engines were doing 
the work required of them, and offered, also, the certificates 
of the supervising engineer for monthly payihents, which were 
based on estimates of the apparent value of the work done, 
the inferior court ordered a compulsory non-suit, and was sus- 
tained by the Supreme Court, which held that *' Where a 
<* plaintiff sues on a written contract to recover the stipulated 
^' price for work agreed to be done, the burden of proof is on 
<' him to show a substantial performance of his contract, or a 
"waiver by the defendant"; and that "Where the contract 
"provides that the materials used shall be of the best quality, 
" the metals to be of a certain composition and tensile strength, 
" the plaintiff must show affirmatively that the materials were 
" of the required standard." 

"The fact," the court said, "that the work was inspected 
" during its progress by a mechanical engineer appointed by 
"the defendant in pursuance of a provision in the contract, 
" who reported from time to time that the work was progress- 
"ing satisfactorily, and on whose certificates the plaintiff 
" received large sums on account, does not constitute a waiver 
" by the defendant of defects in quality which were not appar- 
" ent upon mere inspection." 

It will be observed that the doctrine laid down in these two 
cases differs widely from that accepted in Illinois, as shown in 
the decision quoted on page 100, and followed in several other 
cases in that State, so that the practice of different courts is, 
at least for the present, likely to vary on this point. In Vir- 
ginia, a somewhat similar question has been decided entirely 
in the spirit of the New York and Pennsylvania decisions. A 
man in Richmond, named laege, contracted with one Martin 
that Martin should furnish materials and build him a house in 
a workmanlike manner, and that, on the completion of the 
building, the price to be paid should be fixed by referees 
chosen by the parties to the contract. Several payments on 
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account were made as the work went on, and, When the hoose 
was completed, referees were chosen, who fixed the price to 
be paid. 

Soon after this, and before the money had been paid, defects 
became apparent, proceeding, as the report says, " from shrink- 
ing of timber, showing that the work was executed in a defec- 
tive and unworkmanlike manner." laege refused to pay the 
price fixed by the referees, and Martin's assignee brought suit, 
on the ground that their award was final ; but the Supreme 
Court held that "The valuation does not conclude the owner 
^'of the house, but he is entitled to compensation for the 
"defects, and, in a suit by the assignee of the builder to 
** enforce lien for the price for building the house, the owner 
" will only be required to pay what the building was really 
" worth." 

Two cases in Nebraska have been decided rather in accord- 
ance with the Illinois view, but in one of them there is a slight 
flavor, and in the other a strong one, of unfairness, which 
would be likely to have a considerable influcDce on the result. 

In both these cases a certain Driscoll was the architect In 
the first, he had made plaus and specifications for a house for 
one Mercer, and was to superintend its erection. A contract 
for building it was made with Rose Bros., who afterwards 
assigned to Harris, who were to receive payment when the 
work was done "in a good and workmanlike manner, to 
the satisfaction and under the direction of said architect, to be 
testified by a writing or certificate under the hand of said 
architect." Driscoll gave the contractors orders, signed by 
himself, for instalments on the contract price, which Mercer 
paid. December 12, 1870, Driscoll gave the contractors a 
writing, addressed to Mercer, saying : " Please pay to Messrs. 
Rose Bros, the sum of six hundred and two dollars and sixty- 
six cents, balance in full of contract price." Mercer refused 
to pay on this document. Harris, as assignee of Rose Bros., 
brought suit, and the defendant tried to introduce as evidence 
a writing of Driscoll, dated January 28, 1871, being thus 
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nearly seven weeks subsequent to the other document, and 
stating the balance due on the contract to be $507.55, with 
the following words added : ^' The above statement is correct, 
and includes all the moneys paid and due on account of the 
original contract. I have examined the work done, and, after 
making all due allowance for the seasoning of the material 
and settling of the building, etc., I find 1 cannot, without a 
decided detriment to my reputation, sign a certificate for the 
work being 'done in accordance to the plans, specifications, 
etc." ($507.55 was the unpaid balance of the contract price, 
with no allowance for extras.) 

The Supreme Court held that the order for the balance due 
was a sufiicient certificate, being in the form which had been 
accepted by Mercer for previous payments ; and that the sub- 
sequent statement of Driscoll could not be admitted ; and as 
the contract made Driscoll the sole arbiter to decide between 
the parties to it as to the quality of materials and work, evi- 
dence from others as to the quality could not be received. 

In the second case, Driscoll was architect of a school-house. 
The school trustees, in a suit for the contract price, alleged 
that the construction of the building was not according to the 
contract, and claimed that the final certificate of the architect, 
who had certified for the balance due, apparently in the manner 
required by the contract, was procured by fraud and collusion 
between the architect and the contractors. The court below 
ordered a verdict for the contractors, on the ground that the 
trustees could not go behind the certificate of the architect ; 
and cited the case just described as authority for their decision ; 
but the Supreme Court reversed the judgment, saying that the 
pleadings claimed fraud in the certificate, which they did not 
do in the other case, and that the way was thus opened to the de- 
fendants to show fraud by evidence which would have been 
properly excluded if the pleading had not raised the question. 

Whether the production of the architect's certificate, where 
that is made by the contract a condition precedent to payment, 
bhall be in general indispensable to recovery of the contract 
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price, unless fraud or collusiou is shown, and, if the latter 
is alleged, whose fraud it must be which will relieve from the 
necessity of producing the certificate, and how the matter of 
the fraud is to be brought before the court, are all matters 
about which decisions Tary, and it is hardly possible to extract 
any rule from the reports. 

A good view of the subject, showing both sides, may be 
Chismvt. obtained from the account of an important case decided in 
22Vr.i. New Jersey. 

Here the plaintiff agreed to build a house for the defendant, 
'^ agreeably to the drawings and specifications by Oscar S. T., 
architect, within the time aforesaid, in a good, substantial and 
workmanlike manner, to the satisfaction and under the direc- 
tion of said architect, to be testified by a writing or certificate, 
under the hand of said architect," etc. It was further provided 
that in case of dispute arising as to the true construction or 
meaning of the drawings or specifications, the said architect 
was *' to decide the same, and whose decision should be final 
and conclusive." 

If the defendant requested alterations, additions or omissions, 
they were to be made, and a reasonable value was to be 
deducted from or added to the contract price. The defendant 
did order certain alterations, which were made, to the value of 
$600, but it was alleged that the architect <' wilfully and 
fraudulently " decided that the alterations were within the true 
construction of the drawings and specifications referred to in the 
contract, and that the plaintiff was not entitled to be paid 
the fair and reasonable value thereof, and wilfully and fraudu- 
lently withheld from the plaintiff, and refused to sign, the 
certificate required by the contract for the last payment called 
for thereby ; and that the defendant had not paid the S600. 

The counsel for the defendant claimed that the production 
of the architect's certificate being, by the contract, a condition 
precedent to payment, and this condition not having been com- 
plied with, the action could not be maintained. The allegation 
of fraud on the part of the architect did not dispense with the 
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necessity of performance of the condition precedent. The 
builder might compel the architect to deliver the certificate, by 
a bill in equity, or might sue him for the fraud. He quoted 
the English case of Milner v$. Field, in which the court dis- 
tinctly held that '< Where, by the contract itself, the certificate 
<< of a surveyor is made a condition precedent to the right to 
<< payment, even if it be withheld by fraud, that is only the 
" subject of a cross-action. The non-suit, therefore, was right." 
In the present case, the rule need not be so broad as this, since 
the fraud alleged was not charged against the defendant, but 
against the architect, who was not a party to the action. 
Under the most favorable rule for the plaintiff which the court 
could consider, the plaintiff must show, either, (1) perform- 
ance of the condition precedent; or (2) that the defendant 
wrongfully prevented such performance of the condition prece- 
dent by his wilful or fraudulent act. The defendant's counsel 
referred to Addison on Contracts, where, in respect to building 
contracts, the principle is recognized that, where the certificate 
is withheld, there must needs be shown the collusion of the 
employer to entitle the builder to recover on the contract. 

" Pleading fraud of A.," said the counsel, " as the ground of 
an action against B., without alleging B.'s participation in the 
fraud, is preposterous." In Bowery National Bank vs. Mayor, 
etc., it was admitted that the contract had been performed to 
the very letter, and that the only reason the certificate was not 
given was that the Water Purveyor was. enjoined from giving 
actual certificates by reason of another suit. In regard to the 
decision given by a New York court in the case of Thomas 
vs, Fleury, where it was held that if the certificate was fraudu- 
lently or unreasonably withheld, the builder might recover 
under other proof of performance, the defendant's counsel said 
that the reasoning of a New York court could have no force in 
New Jersey. Two plain remedies, he said, were open; the 
architect might be forced to give the certificate; or he, or 
the owner, or both, might be sued in tort for the fraud. 

It may here be remarked that the case of the Bowery Bank 
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VS. Mayor, etc, which the defendant's counsel cited in support 
of his position, wajs decided, on appeal to the Court of Appeals, 
in quite a different sense. The court held that, although the 
Water Purveyor was prevented by injunction from issuing 
the actual certificate, the injunction did not prevent the 
" assent of the skill and judgment of the Water Purveyor that 
*' the contract has been fully completed, but that it only 
'^ stays his hand from expressing that conviction ; " as if death, 
or sudden insanity, should prevent him from signing the cer- 
tificate ; and the judgment of the court below, dismissing the 
contractor's case, was reversed- 

Continuing with our story; the counsel for the plaintiff 
began his side of the case by citing, with disapproval, Addison 
on Contracts, 2, Section 361, where it is said that <^The 
employer is not responsible for any misconduct of the architect 
or surveyor in refusing to certify, not brought about by his 
instrumentality or interference"; and said, "The parties 
contract to be bound by the honest, and not the fraudulent 
decision of the arbiter, and his fraud relieves from the perform- 
ance of a condition precedent requiring his decision or certifi- 
cate." He quoted the decision in Batchelor v$, Kirkbride, 
where it was held that " fraud by the arbiters, though not in 
collusion with the defendant, entitles the plaintiff to recover" ; 
and Ormes vs, Beadel (see page 132) in which it was 
decided that, " Where, by the contract, the award of the archi- 
" tect is final, and is fairly and impartially made, this court 
" will not relieve against it, however severe may be its effects ; 
"but where the arbitrator is found guilty of unfairness or 
"partiality, this court will relieve against his award." He 
cited also Batterbury vs, Vyse, where the court held that 
" the defendant, who employs the architect, does contract with 
" the plaintiff that he will do his duty and act fairly."' 

The decision of the court on the case was delivered by the 
Chief Justice of New Jersey, who said : 

*' The case, in brief, is this : The plaintiff has done work 
"for the defendant to the value of $600, which work was 
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^ additional to that specified in the written contract ; the money 
'* was payable on the certificate of the architect, whose deci- 
^ sion was to be final ; such architect fraudulently decided that 
^ the work in question was not additional, but was embraced 
'^ in the con tract, and the defendant, being notified of the facts, 
*< refused to pay the demand. As the demurrer confesses the 
*' truth of this statement, it will be observed that the defendant 
''stands now before the the court, saying, 'I admit that this 
« < money b due for additional work ; I admit that the architect 
" * fraudulently certifies to the contrary ; and I claim that by a 
*' < correct application of legal principles, I have the right to 
'' ' take advantage of the fraud, aud to appropriate to myself 
*<Hhe moneys that are its fruits.' The inquiry is: Does the 
"law in reality justify this immoral attitude?" . . . "It was 
"quite reasonable for these parties to say to their agent, 
"'decide honestly between us, and your decision shall be 
" final ' ; but it was utterly unreasonable for them ta agree to 
" abide by such award if it were fraudulent." Judgment was 
ordered for the plaintiff. 

The lay reader will observe that the point of the question 
lies in the relation of the architect to the two parties to the 
contract. The counsel for the plaintiff says: "The parties 
agree to be bound by the honest, and not the fraudulent deci- 
sion of the architect " ; and the Chief Justice strengthens this 
by assuming that the parties say to the architect : " Decide 
honestly between us, and your decision shall be final " ; but it 
is at least conceivable, if not reasonable, that the architect is 
agreed upon as the final arbiter by the two parties for the 
express purpose of shutting off on both sides all claims of 
fraud ; and because both parties are willing to accept without 
question his honesty, as well as his judgment. It is difiicult to 
understand how the architect, in this case, could have been 
really guilty of any fraud in refusing to certify a claim for 
extras. Without collusion with the owner, which was not 
a11eg*^d, he could have derived no possible advantage from his 
refusal to give the .certificate, and he certainly knew better 
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than any one else what work was really included in the con- 
tract. Moreover, even if there was a preponderance of evidence 
that work which he believed to have been included in the 
contract was really extra, there was still nothing fraudulent in 
his insisting on his own opinion. 

One of the justices, Magie, dissented from the opinion of 
the court, and said : <' A count on such a contract must show 
<< performance of the condition precedent, or a valid excuse for 
'^ non-performance. ... It is insisted, however, that an im- 
^' possibility of performance, occasioned by the death of the 
'' architect, would excuse .performance ; and that, on similar 
'* grounds, an impossibility occasioned by his fraud will also 
*' excuse. It is a familiar doctrine that one who has contracted 
'^ to do an act will be excused, if performance has become 
" impossible by the act of God, or of the law. But this doc- 
'' trine has never been extended to impossibilities not created 
"by vi$ major, . . . Where the parties expressly stipulated 
" for an architect's certificate, it is obvious that they had in 
"contemplation his conduct, including his ability to do the 
"act ; his willingness to do it, and his honesty in doing it. . . . 
" That the inability or unwillingness of the architect to make 
" the certificate will not excuse its production has been estab- 
" lished in the analogous case of insurance contracts, where 
" the^insurers' liability doe? not arise until the production of a 
" certificate by some person designated or described in the 
"contract. ... It is urged that the architect in such cases 
" occupies a position like that of an arbitrator, whose award 
" may be set aside for fraud. But it is settled that an award 
" cannot be thus dealt with except where the submission has 
" been made a rule of court, in which case the court exercises 
"an equitable jurisdiction." . . . The judge cited 2 Langdell, 
1087 ; Addison on Contracts, Section 336 ; Buller, N. P., 164; 
Hotham vs. East India Co., 1 L. T. R., 638 ; 1 Benj. Sales, 
105, and note ; and went on to say : "If, thetefore, the owner 
" has procured or induced the architect to fraudulently with- 
"hold the required certificate, his liability will arise without 
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<< its production, for his act has thus prevented performance, 
<* and be will not be permitted to thus defeat his liability/' 
. . . ** There has been some vacillation in the English deci- 
♦* sions with respect to this doctrine. In Milner vs. Field, 5 
*' Exch. 827, the withholding of such a certificate by fraud and 
♦' collusion with the owner was held only to give a right to a 
** cross-action. In Clarke vs. Watson, 18 C. B. N. S. 278, it 
" was intimated that if an owner colluded with a surveyor to 
^' withhold such a certificate, he could not shelter himself from 
'^ liability under such wrongful act. But in Batterbury vs. 
*' Vyse, 2 Hurlst. & C. 42, a declaration on a building contract 
'* which stipulated for the production of the architect's certifi- 
*' cate before liability should attach w;as held to be good, 
** because it averred that its non-production was caused by the 
^' neglect of the architect in collusion with and by the procure- 
''ment of the owner. The doctrine of the case last cited 
" must, in my judgment, prevail, for it imposes a just obliga- 
'* tion on the owner, and prevents his gaining advantage from 
''his own wrong. ... It is proper to point out that the case 
" before us does not show the relation between the owner and 
»*the architect. When the latter is so employed as to be- 
'• come the agent of the owner with respect to the building, a 
''new element is introduced, which may require a different 
" result. The adverse cases in other courts show, in some 
'' instances, the existence of such a state of affairs." 

The differing opinions of the two judges reflect in an inter- 
♦'siing manner the division which exists between what we may 
call the two schools of judicial science in regard to matters 
of this kind. Of these, the stricter one, which is exemplified 
in Judge Magie's opinion, has perhaps more authority in 
England, and the more liberal one in this country ; but the 
records of all our States show that judges, probably influenced 
by circumstances which do not appear on the record, choose 
precedents sometimes from cases of one class, and sometimes 
from those of the other, so that, although the judgments are 
undoubtedly right, the principles on which they are based 
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are somewhat indetermiDate. There will be many illustrations 
of the application of these opposite principles in the following 
pages, but for the present it will be sufficient to quote what 
happen to be very clear and intelligible statements of the 
views to which they lead upon the single matter now under 
consideration — the binding force of the architect's certificate. 
Messrs. Jenkins and Raymond's excellent little English book 
on Building Contracts says, in summing up the subject of cer- 
tificates : *' Pausing here to take a glance at the topic we have 
just been discussing, and to sum up the obligations and duties 
imposed on the parties by the law, we may observe that when 
the architect is to testify his satisfaction by certifying, nothing, 
short of this will be of any avail to the contractor ; the work 
may be well and correctly done, the employer may be perfectly 
contented with the manner of its execution, it may even be 
completed to the satisfaction of the architect, but nevertheless, 
unless such satisfaction be evidenced by the production or 
proof of the certificate, all attempts on the part of the con- 
tractor to recover any consideration in a court of justice, must, 
in the absence of impropriety on the part of the architect, be 
fruitless. But though the architect is the sole arbiter of the 
mode in which the contractor has acquitted himself in the per- 
formance of the contract ; though on this point the parties are 
bound by his decision, and must submit to it without any 
appeal ; and though he may be invested with a wide discretion 
and with considerable authority, his power is not absolute ; he 
is not a despot but a judge, and as such the law ordains that 
he should be capable, that he should deal fairly between tbti 
parties, that he should not be negligent of his duties, and that 
he should not be guilty of misconduct or fraud in administering 
the power with which he is entrusted ; and should the con- 
tractor succeed in making out that the certificate is withheld 
by the architect in consequence of any or either of these delin- 
quencies he will be entitled to the assistance of the Court.'* 
More briefly, the same authors sum up in another place the 
law on the subject by saying, " If it is agreed that payments 
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to be made to a contractor shall only be considered due, pro- 
vided the certificate of the architect should first be obtained, 
absence of the certificate is an answer to an action at law, or 
to a bill in equity.*' 

This view of the law is at least logical ; if the parties to the 
contract agree to be bound by the certificate of a given person, 
given in a certain way, they cannot escape from the conse- 
quences of their agreement, except by claiming and proving 
fraud on the part of that person. With us, however. Justice, 
at least in some courts, is permitted to open one eye when 
contemplating such cases, and a rule is adopted which, if not 
so logical, is more amiable. In a case in New York, which 
has been much cited as a precedent, the Supreme Court said : 
"The parties to building contracts apparently differ most 
" widely iu reference to their obligations. The builder seems 
" to suppose that while he adheres generally to the plan which 
" is prescribed for him, he is at liberty to disregard minute and 
"unimportant particulars; while the owner imagines that a 
" departure from such plan in any respect, although it may be 
" the effect of accident^ and of no possible injury to him, exon- 
" erates him from the obligation to make any payment which 
" is in terms iflade dependent upon the full performance of the 
" contract. Both are wrong. ... A substantial compliance, 
" without any intentional variation, should in all cases be con- 
" sidered as a full performance of a condition, whether prece- 
"dent or consequent." In this case, the architect had not 
given such a certificate as the contract required, but the con- 
tractor was allowed to recover on other proof that the contract 
had been substantially performed. 

The uncertainty in regard to the conclusive authority of the 
certificate which is shown in the account of the preceding 
cases may, and should, be avoided by a special provision in the 
contract itself. It is, of course, important to the interest of 
architects and owners that the certificate should be regarded 
simply as an expression of the architect's opinion that the 
contract has been complied with, and not as a guaranty, or a 
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decree of absolution to the contractor for all the sins which he 
might have succeeded in hiding temporarily from view. Under 
the first aspect, the certificate is open to correction, if subser 
quent discoveries should reveal the hidden defects, and the 
owner is not obliged to pay for work omitted, or improperly 
done, no matter what the architect may have certified in regard 
to it ; while, under the second view, the certificate cannot be 
called in question, except on the ground of fraud on the part 
of the architect, and the owner must pay the certified amount, 
and trust to getting damages from the architect if the latter 
should be proved to have been guilty of negligence or gross 
want of skill in making his certificate. It seems to be the 
tendency of the law to regard the certificate, where the con- 
tract leaves its authority in doubt, as an opinion merely, but 
it is best to define its force precisely by providing in the con- 
tract that the certificate shall not exempt the contractor from 
making good any work which may afterwards be discovered to 
have been improperly done, or not in accordance with the plans 
and specifications ; or, more briefly, by describing the docu- 
ment as " the written certificate of the architect that the 
work to the stage in question has, in his opinion, been done 
in the manner herein agreed." 

It occasionally happens that, under the contract, certain 
deductions are due from the contract price, at the completion 
of the building, which are uncertain in amount, or which the 
owner, as the architect supposes, may not wish to claim. For 
example, it happens, in perhaps the majority of cases, that the 
building is not completed on the day appointed in the con- 
tract, and if, as is usually the case, a forfeiture is provided by 
the contract for every day's delay, it becomes a delicate matter 
for the architect to decide how much deduction shall be made 
from the last payment to the builder. As will be seen later, 
the owner is only entitled to deduct from what he had agreed 
to pay the builder the actual loss which he has suffered by the 
delay, in the shape of the extra house-rent which he may have 
been obliged to pay, or something of the sort, no matter what 
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the contract may have set as the forfeiture ; and it b next to 
impossible for the architect to fix this damage, even if he is 
entitled by his position to do so. The consequence is that if 
he gives his certificate without taking such deductions into 
consideration, he incurs the enmity of the owner, who finds it 
more difficult to make terms with the contractor, after the 
latter has been fortified with the architect's certificate ; and if 
he makes his deductions on these accounts too large, he gives 
the builder a just right to complain, and perhaps finds that the 
validity of the entire certificate has been destroyed. 

Some of the griefs which arise from the failure of the builder 
to follow the exact proportions of the drawings are even more 
difiicult to adjust. The rule is that the owner, in such cases, 
is entitled, if he does not choose to insist on having the error 
corrected, to deduct from the contract price the difference 
between the market value of the house as it actually is, and 
that which it would have had if it had been carried out in 
strict accordance with the drawings. There is some doubt 
whether the architect is the proper person to make this esti- 
mate, and it has been held in one case that a real-estate agent 
should be the one to make the valuation ; but the architect is, 
apparently, bound to call the attention of the owner to the fact 
that such defects exist, for which a deduction may lawfully be 
made. 

Hence the final certificate is, to some extent, provisional, 
and the architect should be careful to reserve in it the rights 
which the owner, under the contract, may insist upon if he 
chooses. 

Where a contract partly executed is abandoned by atree- 
ment of the parties, or by the fault of one of them, or where 
such alterations and changes have been made as to obscure 
totally the original agreement, it sometimes happens that the 
contract is treated by a court as no longer existing, and 
the builder is held to be entitled to recover quantum meruit for 
his work and materials ; that is, what they can be proved to 
have been really worth, without regard to the contract price 
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for them. In such a case, it becomes important to know 
whether it is still necessary to produce the architect's certifi- 
cate, in order to recover payment on the new basis. The law 
appears to be that it is not necessary, in such cases, to pro- 
duce the certificate ; but it has been held, even in a suit on 
quantum meruit, where the architect had pointed out certain 
defects, and the builder claimed to have remedied them, that 
he must show the architect's certificate to the effect that they 
had been satisfactorily corrected. 

Where certificates are to be based on measurements, as is 
frequently the case with interim certificates, the contractor, if 
he wishes, is entitled to be notified, and to be present when 
the measurements are made ; and, in general, anything like an 
appearance of disingenuousness or partiality should be avoided. 
In cases where either the owner or contractor has some fan- 
cied grievance against the other, it is particularly necessary 
to preserve an attitude of judicial fairness ; and it has been 
held that, " Where the architect knows that there is a mis- 
" understanding between the parties, it would be well for him 
*' to give notice of the time and place where he will render a 
*' decision." 

Like all the other conditions of a contract, the one requir- 
ing the production of the architect's certificate as a condition 
precedent to receiving payment, may be waived by the party 
for whose benefit the provision is particularly intended ; and 
the waiver may be express, by agreement between the parties ; 
or implied from certain acts or conduct on the part of the one 
entitled to make the waiver. 

As it is often very much for the interest of the builders to 
be able to dispense with the architect's approval of their work, 
waiver of it on the part of the owner is very frequently 
claimed, and sometimes sustained. It has been held, for 
example, where a building had been completed and occupied, 
apparently without objection from the architect, although he had 
not given his certificate, that the occupation of the building 
was evidence that the owners were satisfied of the completion 
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of the contract, without the evidence of the certificate, and 
that payment was due ; and in a New York case, even where 
the architect had refused to give a final certificate, by the 
direction, as he said, of the owner, the fact that the owner had 
moved into his house, and had given other reasons for believ- 
ing that he considered the contract as completed, was held to 
constitute a waiver of the condition requiring the architect's 
certificate, so that the builder was entitled to recover payment 
without it. 

It would be, however, quite incorrect to suppose that mere 
occupancy of a building constituted a waiver of any of the 
requirements of an ordinary contract. Many examples will be 
given hereafter to show that this is not the case; and the 
implied waiver of the certificate in Smith v«. Alker depended 
upon circumstances additional to simple occupancy. 

Where certificates for payments on account are to be 
given, as well as the final certificate, it has been decided that 
if interim certificates in a form not strictly according to the 
contract have been accepted without question, and payments 
made on them, a final certificate in a similar form is valid ; but 
where the interim certificates have not been given at all, 
but payments have been made without them, it has been held 
that this did not waive the necessity for procuring the final 
certificate, or set aside one which had been procured, but 
which was not in accordance with the contractor's wishes. 
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CHAPTER XV. 
The Contract. 

HE relation between the builder and the owner is formed 
exclusively by the contract. This alone defines what the 
builder is to do for his employer, and how much, and in 
what manner, and at what time, he shall be paid for doing iu 

A contract may be a very informal affair, and may even be 
implied from certain actions of one party or the other ; but, 
without a contract of some kind, neither party is obliged to do 
anything for the other. 

Contracts, in general, are of three sorts, written, oral, or 
parol, as they are sometimes called, and implied. In the first 
sort, each party signs a writing, containing what both agree to 
do; in the second sort, the parties verbally agree what one 
shall do, and the other pay for the service ; and in the third 
sort, one party asks the other to do something, or, after the 
thing has been done without his asking, accepts the benefit of 
it ; and a promise to pay a reasonable price for what has been 
done is thereby implied. 

Practically, most contracts combine the features of at least 
two of the sorts. Few written contracts, and still fewer oral 
ones, are so full as to describe everything that each party is to 
do, and some of the provisions which the parties really intended 
have to be implied from various circumstances, such as local cus- 
tom, previous transactions between the parties, legal maxims laid 
down for the purpose of meeting subh cases, or many other things. 

Of the three sorts, the written contract is commonly supposed 
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to be the most binding. In reality, it is no more binding than 
any of the others, but, as there can be no dispute about terms 
laid down in black and white, and signed by both parties, while 
two persons will rarely agree as to what was said in making an 
oral contract, it is usually the most easily enforced. Moreover, 
as there is a certain solemnity attached to the signing and de- 
livery of a written contract, it is always presumed in law that the 
written document is the final quintessence and conclusion of all 
the oral negotiations which have preceded it, and expresses 
the matured agreement and understanding between the parties. 

For this reason, as has been before mentioned, (Page 10), 
testimony as to oral conversations and agreements, which con- 
tradict a subsequent written contract, or even a very informal 
written memorandum of a contract, is generally excluded by 
courts. Innumerable examples to illustrate this point can be 
fouud in the law reports, as nothing is more common than for 
people, when brought to account for not fulfilling their agree- 
ments, to endeavor, unsuccessfully, to introduce evidence to 
show that they did not really mean what they signed their 
names to, but something else. 

The contract between the builder and the owner may be, in 
some cases, a contract for employment simply, in which the 
mechanic works by the day or hour, and the owner either 
agrees to pay him certain wages, or promises, by implication, 
to pay him a reasonable compensation ; or the agreement may 
be for the builder to furnish materials as they are wanted, and 
engage men, who work by the day at whatever the owner may 
wish them to do, and are paid for their time by the owner, 
although usually indirectly through the builder, who charges 
a profit on the wages actually paid, to compensate him for his 
trouble in hiring and supervising the men. A contract of this 
kind differs materially, in the method of enforcement, and the 
responsibility which it imposes on the parties, from one in 
which the builder agrees to do a certain work for a fixed sum ; 
but details on this point will be given later. 

It was said above that if a person does a service for another. 
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without being asked to do it, and the person for whom the 
thing was done accepts the benefit of it, a contract for doing 
the work is implied, under which the one who derives benefit 
is bound to pay a reasonable price for the work. 

Such an implied contract would be subject to modification by 
any more definite agreement under which the work might have 
been done. For example, where a written contract provides that 
extra work shall not be paid for unless ordered in writing, the 
owner is not obliged to pay for extra work not so ordered, even 
though he may derive benefit from it ; and there are various 
legal presumptions under which a person is considered as having 
intended to render services without expectation of being paid ; 
as where children work for their parents ; or a wife for her hus- 
band ; or where persons employed work occasionally overtime. 

Cases of this sort are often difiicult to decide. On the one 
hand, is the maxim of law that no one can make another debtor 
to him against his will ; and on the other, is the natural feeling 
that a person who innocently does another a service should 
receive what the service is worth to the one for whom it was 
done, even though he may not have asked for it. A good 
case for illustration is that of a plumber in North Carolina, who 
made a sub-contract with a builder for the plumbing of a house. 
The owner discharged the builder for drunkenness, before the 
plumbing work was done. The plumber went on with his 
work, and, when it was done, sued the owner for the price. 
The owner was proved to have seen the work going on, and to 
have given some directions about it ; and, although it seemed 
that money enough to pay the plumber, under his sub-contract, 
had been paid over to the builder, the Supreme Court held 
that the owner might, if the jury should think that the circum- 
stances warranted it, be required to pay the plumber at least 
the value of the work done by him after the discharge of the 
builder, on the ground that " Where one stands by in silence, 
<<and sees work done or materials furnished for work done 
" upon premises belonging to him, of which he accepts the 
"benefit, a promise to pay the value thereof may be inferred." 
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CHAPTER XVI. 

Formal Contracts. 

^nS distinguished from implied contracts, a formal contract Propoa^i 
fl. may be defined as consisting of a proposal and acceptance, amce. 

The proposal may be made by one party, and accepted by 
the other, by separate acts, or the agreement as to what each 
is to do may be signed by both, this constituting virtually a 
simultaneous proposal on the one hand, and acceptance on the 
other, of all the conditions of the agreement. 

Where it is desired to make a contract by means of a pro- 
posal and its acceptance, certain precautions must be observed 
by both parties. In all cases, the party making the proposal 
must be careful to have it include everything that he means to 
insist upon, for the reason that its acceptance by the other 
party binds both to its exact terms, without variation or reser- 
vation of any kind; and a person who, having received a 
proposal which seems to him favorable, desires to take advan- 
tage of it, must accept it at once, and unconditionally. 

Just how quicklv the acceptance must follow the proposal. How Soon 
and how much opportunity shall be given to the one makmg Most be ao- 
the proposal to retract or modify it, are questions over which 
courts have spent much time. Something depends upon the 
circumstances attending the offer, and what would be a reason- 
able time in one case might not be so in another. A man 
once wrote an offer to engage a person as trimmer in his 
millinery shop, asking for a prompt reply. The letter was 
received by the one to whom it was addressed, on March 22. 
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The next day, March 23, she answered by postal card, 
accepting the offer. She gave the postal card to a boy to mail, 
bat he neglected to mail it until March 25. The place had 
then been given to some one else, and, on the suit of the one 
to whom the offer was first made, to enforce the agreement 
contained in the letter and its acceptance, it was held that the 
acceptance was sent too late, and that the milliner was not 
bound by his offer. 

Where it is specified in the offer that it shall be open 
" until " a certain day, it has been held in New Jersey that 
acceptance on that day was sufficient, unless the offer had been 
definitely withdrawn before acceptance. 

Where acceptance is made by letter, it is of importance to 
know whether the acceptance, and with it the contract, is com- 
plete on the mailing of the letter, or not until it has been 
received by the party making the proposal, but decisions in 
different Slates vary on this point The English rule, which 
is followed in New Jersey, and seems to be also adopted in New 
Hampshire, Illinois and Mississippi, is that ''The acceptance 
of a proposal by letter is complete on the delivery of such 
acceptance to a messenger, to be carried to the proposer, and 
the contract is binding from that point of time ; so that, if B. 
gives to a messenger, for the purpose of delivering to A., the 
acceptance of a proposition made by A., simultaneously with 
the time that A. dispatches a messenger to notify B. that the 
proposition is withdrawn, the acceptance is complete, and 
the contract binding." 

Where the letter of acceptance is sent by mail, instead of 

being given to a messenger to carry, it seems to be the rule 

• that the dropping of a letter in the post-office, or in a letter-box, 

is equivalent to giving it to a messenger, and that from that 

time, the contract is bindmg. 

In New York, the law on the subject must be considered as 
doubtful. Some of the decisions appear to favor the English 
view, and others not. It was held by the Supreme Court in 
one cape that an acceptance by letter was not complete on the 
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mailing of the letter, when it was not shown that the postage 
on the letter was paid, but it has also been held that a contract 
by letter is completed the instant a letter accepting the pro- 
posal is mailed, and is valid and binding whether the letter of 
acceptance is received or not. 

In cases where there appears to have been a discrepancy 
between decisions in the same State on these points, it will 
probably be found that something in the proposal, or in the 
previous negotiations between the parties, gave reason to sup- 
pose that it was intended that the acceptance should be made 
under certain conditions of time. In such cases, the court will 
always give effect to the intention of the parties, without 
regard to abstract principles, which are only applied in the, 
comparatively infrequent cases where it cannot be ascertained 
that there was any understanding between the parties on the 
subject. 

In Massachusetts, it appears to be well settled that the con- 
tract is not complete until the letter of acceptance is received ; 
and, in consequence, the person making the proposal is entitled 
to correct it, or withdraw it, until he receives the reply. 

In the Federal courts, the same doctrine is held, in respect 
to letters, as in Massachusetts. 

Where telegrams are sent, instead of letters, there are 
further variations in the decisions. In the Federal courts, 
although an acceptance by letter is not binding until it is 
received by the person addressed, an acceptance by telegraph 
has been held to be complete as soon as the message was fur- 
nished to the telegraph office for transmission. In New York, 
on the contrary, although acceptance by letter has been held 
to be complete on the mailing of the letter, it has been decided 
that acceptance by telegraph is not binding until the telegram 
is received. 

Whether the person making the proposal is always at liberty 
to withdraw it until it has been accepted appears to be some- 
what doubtful. 

The rule is that, until the offer is accepted, it is an offer only, 
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and may be withdrawn or modified by the party making it ; but 
there would often be circumstances to indicate that a reason- 
able time was to be allowed for considering the offer. Where 
a proposal is made by letter, it is considered that it is, in any 
case, open until the letter is received; so that if a man receives 
a letter, making a certain proposition, and answers it at once, 
accepting the offer, the person who made it is bound by it, 
even though he may have sent off a second letter immediately 
after the first, withdrawing the offer. If, however, he should 
telegraph his withdrawal, so that it reached the proper person 
before the reply accepting the offer was sent, the proposition 
would be cancelled, and neither party would be bound. 

In any case, a proposition must be accepted as made. A 
conditional acceptance is no acceptance at all. It is very 
common for architects and other people, after receiving and 
considering bids for a building, to send word to the lowest 
bidder that his proposition is ^^ accepted, on condition of signing 
a satisfactory contract." An acceptance of this sort does not 
bind the person who made the proposition, and if he chooses 
to reply that he will not sign any contract, or that he with- 
draws his bid, or if he makes no reply at all, he is no longer 
held to his offer, and a subsequent unconditional acceptance of 
it does not bind him. 

To use the words of an Illinois Court: "A proposal to 
" accept an offer, on terms varying from those proposed, 
^^ amounts to a rejection of the offer, and a substitution in its 
" place of a counter proposition, which cannot become a con- 
** tract until assented to by the first proposer. The original 
"offer thereby loses its vitality, and is no longer pending 
" between the parties, and it becomes an open proposition again 
" only when renewed by the party who first made it ; hence, 
" the party who submitted the counter proposition cannot, 
" without the consent of the other, withdraw or abandon the 
*'*' same, and then accept the original offer, which he has once 
" virtually rejected." 

Even where a man, having received a verbal proposition, 
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wrote a letter accepting it, and stating the terms as he under- 
stood them, and asking the party addressed to acknowledge his 
acceptance in writing, it was held that this did not constitute 
a contract, but only a proposition for a contract. 

In the same way, where the rather common trick is played 
of accepting a contractor's bid, for a few dollars less than his 
proposition, the contractor is in no way bound by the accept- 
ance, but is, on the contrary, released by it from his original 
proposition. 

Even an innocent mistake in the acceptance invalidates it.' 
The Managers of the Corporation of the Maine Industrial 
School for Girls once appointed a building-committee of five 
members, with instructions to advertise for pi'oposals, and to 
take the necessary measures for the erection of a school-build- 
ing. The building-committee did so, asking for proposals for 
labor and materials, according to plans and specifications. In 
answer to this advertisement, the following proposal was sent. 

" Hallowell, September 26, 1884. 

To THE Building Committee of Industrial School: — 
We propose to put up the superstructure of said building as 
per plans and specifications or instructions of your architect, 
E. E. Lewis, of Grardiner, Maine, for the sum of forty-five 
hundred and fifty dollars. 

John Hall, Carpenter, 
Howard & Church, Masam.'* 

On the same day the building-committee had a meeting 
with three members present. They opened the bids, and found 
the one described above to be the lowest. The record of the 
meeting then proceeds as follows : 

'^And the contract was awarded to Hall, Howard and 
Church, for $4,525. 

»* Voted, that the committee require a bond from the con- 
tractors to the amount of the contract, for fulfilment; also 
forfeiture for delay in completing the work." 

A controversy subsequently arose about the building, and the 
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Supreme Court of Maine held that no contract existed between 
the parties. 

Here, not only was there an error in the vote as to the 
amount of the bid accepted, but the action of the committee in 
xequiring a bond from the contractor introduced a condition 
which was not, as the testimony showed, either suggested in 
the original bid, or subsequently accepted by the contractors. 

The same rule holds good against the builder. The select- 
men of a village once advertised for bids for building a town- 
hall, according to certain plans and specifications. One 
Hughes r». Hughes Sent in a bid, which was accepted. Hughes then 
41 0.8.339. drew up a contract, and the selectmen drew up another, but 
each party refused to sign the contract as drawn up by the 
other. The selectmen then indefinitely postponed the whole 
matter, and Hughes sued the village for damages. It was not 
shown that Hughes ever offered to sign any contract limited to 
the terms expressed or implied in the advertisement, plans, 
specifications, bids and Vote of acceptance, and the court held 
that the acceptance of a bid legally made, under the statute 
regulating the undertaking of public works by villages, only 
entitled the bidder to a contract according to those terms ; and 
that, as Hughes never offered to execute' such a contract, 
and the village did not waive its execution, he hud no right of 

action. 

Architects will perceive, from these examples, that it is very 
necessary, for their client's interest, as well as for their own, 
and that of the builders who bid on their work, to explain, as 
far as possible, in the specifications on which the builders base 
their estimates, all the conditions, as to time of completion, 
giving bonds, etc., upon which the owner wishes to insist. 

If this is done, the bids will be made understandingly, and 

an acceptance of any one will bind the contractor making the 

offer to all the stipulations on which his bid was based. 

Gonorai In practice, this is usually effected by prefixing to the speci- 

ondiUoD*. fications for every part of the work which is intended to form 

the subject of a separate contract a printed sheet of General 
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Conditions, which forms a part of the specification, and con- 
tains all the stipulations in regard to bonds, time of comple- 
tion, payment for permits and water for building, compliance 
with building regulations, maintaining lights and guards, and 
80 on, which the contractors will be expected to conform to. 

As the bids are always based on the specification, which in- 
cludes the general conditions, a simple acceptance of a bid 
establishes a valid contract with the bidder, by which he is 
held to all the terms of the general conditions, as well as to the 
other details of the specification. 

To say nothing of the greater fairness of showing the con- 
tractors, before they make their bids, everything that will be 
required of them, it is often for the advantage of the owner to 
be able to accept promptly and definitely a particularly favor- 
able bid without giving an opportunity for its withdrawal, such 
as would be a%rded by any conditional acceptance ; and, if 
the specifications on which the bid was based contained proper 
general conditions, there is no risk in duii.g so, as the contract 
thus made is perfectly binding, and the additional stipulations 
of a more formal document, such as those providing for in- 
surance, or regulating the times of payment, are usually more 
for the benefit of the builder than of the owner. 

Where, however, such general conditions have not been in- 
corporated in the specification, the unconditional acceptance of 
a bid forms an equally valid agreement, to which the owner is 
bound, but which binds the contractor only to complete his 
work within what a jury may consider a reasonable time, with- 
out regard to the owner's wishes on the subject, and leaves un- 
certain various other matters of great importance to the owner. 

Whether the architect is entitled, by his relation to the 
owner, to accept bids for the work is very doubtful; and, 
although no case in which just this point is involved appears 
to have been decided in our courts, it seems quite probable, in 
the light of the decisions as to the architect's authority as agent 
for the owner in other respects, that an architect who, as not 
unfrequeptly happens, accepts unconditionally a favorable bid 
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without coDBolting the owner, might find himself in an nncom* 
fortable predicament if the latter should choose to repudiate 
the act of his too zealous adviser. At the same time, as it is 
often of great advantage to the owner to have propositions 
made to the architect accepted on the spot, it is desirable that 
the architect should be specially empowered by the owner to 
act for him in this way, either in general or for particular 
occasions, or under such limitations as may be agreed upon ; 
and the architect should in such cases be careful to show that 
he is acting for the owner, and not for himself, by using some 
such form as " I am instructed by Mr. (the owner) to 

^ accept your proposal"; or, "Under authority given me by 

Mr. , I hereby accept for him your offer," etc. 

For builders, also, an observance of this precaution is quite 
as necessary as for architects, inasmuch as a contract carelessly ' 
made might turn out to be only with an unauthorized archi- 
tect, instead of with the owner of the estate ; and it is safest 
for all parties, under such circumstances, to make sure at once 
either of the owner's previous instructions, or of his immedi- 
ately subsequent ratification. 

TheCoiiAid- An important circumstance of every contract is the consid- 

eration ; that is, the payment or service which is to be ren- 
dered by one party in return for the goods supplied him, or 
work done for him by the other. A promise without a con- 
sideration is void ; so that if a man promises to build a house 
for another for nothing, even though he may make the promise 
in writing, and before witnesses, he cannot be compelled to 
fulfil it. In suits for the enforcement of contracts, it is very 
common for the claim to be raised that the agreement itself, 
or some subordinate or supplementary promise, was without 
consideration, that is, without promise or expectation of remu- 
neration for the service; and that it was therefore a nudum 
pactum, or empty agreement, not enforceable in law. 

Where the court can be induced to take this view of the 
contract, or of any part of it, the person who made the promipe 
is released from obligation to perform such portion of it as may 
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be held to be withoat consideration ; and it is therefore impor- 
tant for persons who wish to be able to enforce upon the other 
party the agreements into which they enter to see that a consid- 
eration is clearly indicated for the promises that are made. 

To make sure of excluding all misapprehension on the sub- 
ject, it is well to begin contracts for work or materials, even 
though the value of the work to be done may be small, by 
saying that ''For the consideration hereinafter mentioned, 
A. B. promises and agrees to deliver certain goods, or do cer- 
tain work, for C. D.," leaving the details of the consideration 
to be described later. It is not necessary that the considera- 
tion mentioned should be adequate to the service rendered. If 
a man chooses to promise to build a house for another for one 
dollar, the law does not prevent him from doing so ; and his 
promise will be enforced ; and any proposed payment, or ser- 
vice, however small, will answer as consideration for a promise 
of any magnitude ; but a consideration of some sort must be 
shown to bind the promisor. 

There is an exception to this rule in contracts under seal. iJ*^*^ ^•^ 
Anciently, a seal was a mass of sealing-wax, on which the 
high-born party to a charter or treaty impressed an engraved 
stone, or, perhaps, his knightly thumb, in token of the solem- 
nity with which he entered into the engagement. Now, in the 
case of private persons, a seal is commonly a bit of red paper, 
with mucilage on the back, which is moistened in the most 
convenient way, and stuck on the document to which it is 
supposed to add authority, near the signature of the party 
whose promise it strengthens. In many States, the seal may 
be even less formal an affair than this ; and in some a blot of 
ink is held to be a good seal. 

However the seal may be made, if it is affixed in the legal 
manner to the document, it has the effect of making any prom- 
ise valid, whether a consideration for it is shown or not. In 
legal language, the seal ''imports a consideration," and it is 
not necessary to show that any other was agreed upon for the 
promises contained in an instrument thus fortified. 
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For this reason, it is commoD, and usually advantageous to 
both parties, to have the signers of building-contracts affix 
seals to their signatures, thus mutually renouncing all oppor- 
tunities which might be offered for escaping from any of the 
promises contained in the document, on the ground of want of 
consideration. 

Illustrations of the importance of such a precaution, as well 
as observations on other properties of seals, will be found in 
the following chapters, where the various points of building- 
contracts are taken up in detaiL 

A contract is the mutual agreement of two or more par- 
ties, and it is necessary to its validity that some evidence 
should be available to show that the parties understood 
their mutual promises in the same way, or, as the lawyers 
say, that '* their minds met," and that they both, or all, con- 
sented to be bound by those promises. The best evidence of 
this is afforded by the signatures of all the parties to a paper in 
which all the terms of the agreement are fully written out ; but 
this is not invariably required. A case is previously described 
(Page 6), where a man who was mentioned in a certain docu- 
ment as one of the signers, and who signed it as attorney for 
some one else, but not in his own name, was held to have also 
constructively signed it on his own account, because, in signing 
it as attorney, he must have read it, and seen that he was men- 
tioned as a signer, but did not at the time protest and refuse to 
sign. So, where one party signs it, and the other, although be 
does not sign, acts as if he considered the matter settled, and 
Yu;cepts the benefit of what is done for him under it, he is con- 
sidered to have adopted and ratified it, and to be bound by it, 
as if he had signed it 

A curious case involving this point was decided in Maine. 
One Clarke slated a church roof, and warranted it tight for 
ten years, under a contract with the church building-committee, 
which, however, was signed only by one member of the com- 
mittee. There was no vote of the parish authorizing the build- 
ing-committee to make the contract in its name, but, when the 



Digitized by 



Google 



THE BUILDER AND THE OWNER. 



193 



work was done, the church paid the price mentioned in the con- 
tract. Afterwards, the roof began to leak, and Clarke was 
called upon to repair it, which he refused to do, on the ground 
that the contract was invalid. The Supreme Court held that 
it was invalid against the church, so that Clarke could not have 
recovered on it, if the church had refused to pay him the con- 
tract price, but that, so far as he was concerned, it was valid, 
and he was bound by the covenants in it 

If either party is unable to write his name, he may sign a 
contract with his mark, some properly authorized person writ- 
ing the name for him in the usual form close by ; and this 
signature will be perfectly valid; but it has been held that 
where a contract is signed with a mark, the other party to the 
contract is not a proper person to write the name of the one 
signing with a mark, and that a signature so made is not a 
valid execution of the instrument. 

A person who has signed a contract hastily, without reading 
it with proper care, or without reading it at all, cannot escape 
from it on that ground. The law is that if he was of mature 
age, and able to read and write, and had an opportunity to read 
the paper, and no artifice was used to induce him to sign it, he 
is bound by it, whether he read it Or not ; and it has even been 
held that the fact that the contract was in a foreign language, 
not very familiar to the signer, did not excuse him. 

In a case in the District of Columbia, where the contract 
was partly in print, and partly in writing, and the written part 
only was read over to the contracting party, and he then directed 
his signature to be placed to the paper, it was held that he was 
bound by the agreement, although he neither read nor had read 
to him the printed matter ; it being shown that he was able to 
read and write, and had an opportunity to read the printed 
part of the contract, and it was not fraudulently concealed or 
withheld from him. 

It is well to remember that where a contract is partly written 
and partly printed, as is often the case with building contracts, 
the written provisions control, if there is any inconsistency 
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between them and the printed part, the natural supposition 
being that more attention is paid by the parties to the written 
portion. 

If two contracts, supposed to be duplicates of each other, 
prove to differ, if either party complies with the one in his 
hands, that one will be held to be valid. 

After a contract is signed by one party and delivered to the 
other, the one who signed it is bound, even if the other does 
not sign it. In a New York case, a person who had signed a 
paper, on returning it to the messenger who brought it to him 
from the other party, said that he would only be bound by it if 
certain things were done. Before the things were done, he 
wrote, saying that he withdrew from the agreement, and would 
not be bound by it. The matter was brought to the Supreme 
Court, which decided that parol evidence of conditions qualify- 
ing the delivery was not admissible, and that the person who 
had signed the document was bound, although the other party had 
not signed it. 

In the same way, where a contract which provided for pay- 
ment by instalments had been signed by one party only, but 
had been ratified indirectly by the other party by the payment 
of some instalments, it was held that the contract was valid. 
Any ratification of this kind, if the court is satisfied that the 
parties really understood at the time that an agreement existed 
between them, is likely to be held to substantiate the contract, 
whether it is signed by both parties or not, and neither will be 
allowed, if he changes his mind, to escape on the pretext that 
his actual signature is lacking. 

An allied case is that of a contract formed by proposal and 
acceptance, where the acceptance is informal. Under such 
circumstances, as with contracts of the regular sort, if one 
party gives the other reason to think that he has agreed to the 
proposition, he will find it hard to escape from it later on the 
ground that he had given no formal assent to it In a Mis- 
souri case, a man made a written proposition to do a piece of 
work on certain terms. The one to whom the proposition was 
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addressed, without saying whether he had accepted or rejected 
the proposal, directed the other to go on and do the work. A 
controversy having arisen later about payment, it was held by 
the Court of Appeals that the terms of the proposal formed the 
contract between the parties, and that the party making 
the proposal might recover in accordance with it. 

Where, however, one party signs, and the other neither 
signs, nor does anything else, within a reasonable time, to indi- 
cate that he assents to or adopts the agreement, the matter 
lapses, and neither party is bound. 

The delivery of a contract may be a very informal matter. If 
the paper is left at the store of the merchant, the shop of the 
mechanic or manufacturer, or the farm of the farmer, who is a 
party to it, the delivery is complete, unless the contract itself 
specifies some place or mode of delivery. In fact, it is not 
essential that the document should be delivered at all. In an 
Illinois case, the only copy of the contract that was signed 
was left with the architect, for the benefit of both parties; 
and it was held that this was all the delivery that was neces- 
sary. 
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CHAPTER XVn. 

CONTBACTS WITH COBPORATIOKB. 

•Jf LTH0U6H a contract with a private individual is a very 
JTi informal affair, and almost anything will be regarded as a 
proper signature which shows the intention of the par- 
ties, it is very different where a corporation is one of the 
parties to the agreement While a private individual may 
enter into any sort of contract that he chooses, so long as it is 
not immoral, and will be held to the fulfilment of any prom- 
ise in consideration of which he has received benefit from 
another, the powers of corporations are strictly limited, either 
by their charters or by statute, and they cannot be compelled 
to carry out promises made by their officers beyond the bounds 
of their authority, no matter what may be the hardships 
inflicted upon the persons who have incautiously trusted 
them 

In England, and formerly in this country, not only must a 
contract entered into by a corporation be within the scope of 
its authority, but, besides the signatures of the proper officers, 
the seal of the corporation must be affixed to the agreement to 
make it valid, unless some special statute has authorized the 
seal to be omitted. A story was told in the English papers a 
few years ago illustrating this point. A young architect made 
plans for a school-house for a town. After some discussion, 
his plans were adopted, and, by a formal vote of the proper 
officers, he was appointed architect of the building. The work 
was carried out under his direction, to the satisfaction of 
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everybody concerned, and, when all was completed, he sent in 
his bill, payment of which was coolly refused, on the ground 
that his appointment was not under the corporate seal of the 
town, and was, therefore, invalid. The school officials did not 
pretend that the architect had not done his work properly ; on 
the contrary, they said that they were perfectly satisfied with 
it, but, as the corporation could not be bound without the seal, 
they did not propose to lose the benefit of the omission, and 
the architect would have to get along without his money as 
best he could. The latter brought suit, and must inevitably 
have been defeated had it not been discovered that a special 
statute, which the astute town officers had probably forgotten, 
expressly authorized towns, for the purpose of facilitating the 
erection of schools, to make contracts in regard to them with- 
out the seal; and, as the engagement of the architect came 
' within this statute, the town was, in the end, compelled to pay 
the bill with costs. 

In this country, the contracts of corporations, signed by the 
proper officers, and made in accordance with the statutes or 
charters regulating the affairs of the corporations, may be con- 
sidered as valid without the seal In many of the States 
decisions have already been given in accordance with this 
view, and it is probable that the example would be followed in 
the others if occasion should arise. 

It is, however, very necessary that, with or without the 
seal, the contract should be within the authority of the corpora- 
tion, and of the officers who claim to represent it, and our 
courts hold that it is the duty of the person who wishes to 
make a contract of the kind with a corporation to inform him- 
self on this point ; and that, if he fails to do so, the corpora- 
tion cannot be held liable for losses which he may suffer in 
carrying out an agreement entered into without proper 
authority. The town of Bridgeport once appointed by vote a 
committee to procure plans and estimates for a high school, 
and to contract for the erection of the building at a cost not to 
exceed $55,000. A contract was made with oue Turney for 
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Torneyv*. the main part of the work, but the heatins:, ventilation and 

Bridgeport, , ® 

6ft Conn. 412. plambing were excepted from his contract, and taken by other 
parties, at an agreed price. In the written contract with 
Turney, the vote of the town was recited* His contract, 
exclusive of the heating, ventilation and plumbing, was 
$42,250. After the school-house was finished and occupied, 
he demanded $35,000 more, sajiog that he had spent $26,500 
above his original contract price, and claiming that the com- 
mittee and tlie Board of Education had made a new contract 
with him, promising, and binding the town, to pay more than 
the $55,000, and that uoder this contract he had spent the 
extra money. The Supreme Court of Connecticut held that 
*' It is clear beyond discussion that when a town, by a legal 
^^ vote, limits the amount of an appropriation for a particular 
'^ and specified purpose, and by the same vote appoints a com- 
*^ mittee to carry that purpose into effect, such committee has 
" no implied authority to involve the town in any extra expense 
" whatever." This, the court said, followed from the peculiar 
character of a town corporation, and the fact that the property- 
rights and interests of each inhabitant were involved in every 
contract made by, or on behalf of the town. . " The town can- 
^^ not contract except by vote passed at a legal town-meetiug, 
" or in strict accordance with the positive provisions of some 
^^ statute. If committees could bind the town beyond the 
" appropriations," said the court, " the property of the inhabi- 
'^tants would be at the mercy of combinations between com- 
" mittees and contractors." 

The plaintiff's counsel argued that the town was enjoying 
the benefit of the result of his labors ; but the court held that 
this argument was not good, as the town had a right to do so, 
without incurring liability. In regard to the question whether 
Turney, having been informed of the amount of the appropria- 
tion, was obliged to concern himself about the other contracts, 
to see whether there would be money enough left to pay him 
for extra work ordered by the committee, the court said that, 
having notice of the vote, he was " put on inquiry " as to the 
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cost of works not included in his contract, and was bound to 
see whether the total exceeded the sum appropriated. 

A very similar controversy occurred in connection with the Littler vs. 
building of the Illinois State-House. The statute of 1883, 124 Sum. 
relating to the completion of this structure, provided that all 
contracts for labor and materials requiring the expenditure of 
more than $500 should be let to the lowest responsible bidder 
or bidders, after advertising for bids or proposals for at least 
thirty days, and that contracts entered into contrary to this 
provision should be null and void. ' 

The State-House Commissioners obtained some models for 
statuary, 'at a cost of $2,400, and accepted a proposition of 
Poulson ^ Eger, of New York, to execute them in metal, by 
the galvano-plastic process, for $7,600. No advertisement was 
published which could be interpreted as inviting bids for 
statuary, and only one statue was sketched on the elevations of 
the building, and nothing was said about statuary in the speci- 
iications. Moreover, a '^ manufacturer of metal statuary," Mr. 
MuUins, who made a bid on the ornamental ironwork, found 
no mention of metal statuary in the specifications, and was not 
invited to bid on any. On the contrary, one of the Commis- 
sioners told him that the statues, one of which was shown in 
sketch on the elevation, were to be of plaster. If Mr. Mnllins 
had known of the letting of the contract for this statuary, he 
would have put in a bid for it^ as his firm was particularly 
anxious io get this sort of work. The architect testified that it 
was not decided what metal to use for the statues until Poulson 
& Eger's bid was in, and that it was accepted two days later, 
showing that thirty days' advertisement for bids could not 
have been made. There was evidence that the price agreed 
to be paid to Poulson & Eger was $2,800 or $3,000 
above the reasonable value of the statues. Theirs was the 
only bid. 

Suit was brought to enjoin the Commissioners from issuing 
vouchers for the payment of the money to Poulson & Eger. 
The Appellate and Circuit Courts refused the injunction, but 
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the Supreme Court reversed their decision, thus requiring the 
injunction to be issued. 
Bndy v$, A case of the same sort, described in the New York Re- 

is N. T. P. B. ports, has an additional interest as furnishing an illustration of 
the famous ^^ unbalanced bids/' which at one time were said to 
have been the means of transferring a good deal of public 
money into pockets where it did not belong. 

unimianoed The charter of the City of New York provides that all work 

done for the city, and involving the expenditure of more than 
$250, shall be done in pursuance of a contract, awarded upon 
sealed bids ; and that all such contracts shall be awarded to the 
lowest bidder. In 1854, the Street Commissioner was author- 
ized by a resolution of the Common Council to invite proposals 
for setting curb and gutter stones, and flagging the sidewalk of 
a portion of Eighty-third Street. The invitation to bidders 
described the curb and gutter, and the flagging required, and 
specified the kind of stone to be used, and the manner of cut- 
ting and laying. It stated also that ^^ the street is to be brought 
to the grade shown on the profiles in the Street Conmiissiouer's 
office ; the sidewalks to be regulated with sufficient rise from 
the curbstone, and the carriageway to be properly shaped under 
the direction of the surveyor.'* It further required that " esti- 
mators should state in their proposals the price per running 
foot for furnishing and setting curb and gutter stones, including 
regulating and removing or furnishing earth; the price per 
square foot for flagging, including the regulating of the side- 
walks, and furnishing sand or gravel ; also, the removal of all 
surplus material or rubbish after the completion of the work ; 
and the price per cubic yard for removing rock, if any should 
be found." The notice then continued, " The following is the 
estimate of work and materials by which the work will be 
tested, viz : 8,840 running feet of curb and gutter stone, and 
15,600 square feet of flagging." 

Brady offered to set the curb and gutter-stones at forty-five 
cents per running foot; to do the flagging for eleven cents per 
square foot, and to remove rock for twenty-five dollars per cubic 
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yard of rock removed. One McCabe made a proposal to re- 
move rock for five dollars per cubic yard, and to do the other 
work at prices somewhat higher than Brady's. Two other pro- 
posals were received, neither of which included a price for re- 
moving rock, and both of which appear to have been higher 
for the rest of the work than Brady's. Brady's was accepted, 
and a contract made with him. The work was done and 
accepted, and an assessment for the cost laid on the abuttors, 
and confirmed by the Common Council. The bill was as 
follows : 



4,046 ft. 6 in. of curb and gutter ^ 45c. 

15,686 ft. of flagging 9 lie. 

948 yards of rock ezcaration ^ f25 



91,820.02 
1,725.46 
23,575. 

f27,121.38 

Payments were made on account to the amount of seventy 
per cent of the bill, but paymeut of the balance was refused, 
and Brady sued for it. A referee, appointed by the court, 
found that the contract was illegal, so far as regarded the rock 
excavation, but that, as it had been done and accepted, Brady 
was entitled to the money on qucaUum meruit. The Supreme 
Court, however, decided that the contract for rock excavation 
was illegal and void, and imposed no obligation on the city as 
to any of its stipulations. 

The/e are many other cases which illustrate the same point, 
and contractors cannot, be too careful to see that proper 
authority has been given for all the contracts which they make 
with public officers, and all the orders which they receive from 
them, if they wish to be sure of getting their pay for what they 
do. In the words of one court : " It devolves on those seeking 
"to enforce a public contract to show that it is within the 
" statutory authority, while a private contract is presumed to be 
" valid." And another says : "All persons contracting with a 
"municipal corporation must, at their peril, inquire into the 
" power of the corporation to make contracts." 

Moreover, it must be remembered that an association may 
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not be incorporated, and, unless incorporated, it cannot be 
sued, and debts which it owes cannot be recovered. Church 
societies, in particular, often exist for years without legal in- 
corporation, and persons transacting business with them do so 
at very considerable peril. It is often thought that if the cor- 
poration or society is not legally liable, the persons who repre- 
sented them in making the contract must be individually liable, 
so that the contractor is sure of a remedy against some one ; 
but this idea is very far from being correct In a case in 
Georgia, where both these points were involved, the Supreme 
Court said that '^A church society, unless incorporated, cannot 
*' be sued." Members acting as agenu of the society are not 
liable for its debts unless they individually promise, for a con- 
sideration, to pay them. It is so easy to incorporate, and to 
ascertain whether such a body is incorporated, that ^' if men 
'* will make business transactions of the character disclosed by 
'^ this record, they must take the consequences." 

Orders for extra work under contracts, or for work of any 
kind, come under the same rule as contracts, and must be 
properly authorized, and given by the proper officers, and in 
the proper manner, to impose any obligation on the corpora- 
^tion. During the construction of the Chicago Court-House, 
the County Board passed a resolution instructing a contractor. 
Sexton, to build a foundation for a dome, under the supervision 
of the architect, and subject to the architect's valuation. The 
resolution was accepted by the contractor, and the foundation 
built, and it was held by the Supreme Court that this was a 
valid contract. After the foundation was done, however, the 
architect and the joint committee of the city and county 
authorities ordered the wall of the dome to be carried up 
to the roof. The contractor obeyed, and the county authori- 
ties saw the work going on without objection, and even 
paid for a considerable part of it, but, on their refusal 
to pay any more, it was decided that the order for the work 
above the foundation was not binding on the county, although 
the county authorities had in part ratified it by allowing 
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it to go on without objection, and making payments on ac- 
count of it. 

Not only can nothing be recoyered on a contract illegally 
made with the representatives of a public body, even if the 
work is entirely performed, but the agreement, where it is 
within the legal authority of the officials who make it, must be 
made with due formality, or it will not be binding on the cor- 
poration which they represent. It has been held that an 
agreement made by County Commissioners, not at a regular 
meeting of the Board, but in vacation, was not binding on the 
county; and, where the individual members had separately 
signified their assent, this was held to be insufficient. 

Where work is carried on for a corporation under the direc- 
tion of a building-committee, the majority of the building- 
committee must concur in making any contract, or in varying 
one already made. 

In certain other respects, the rights of a contractor against a 
corporation are much more restricted than they are against 
a private individual. For example, no mechanic's lien can be 
maintained for work on a public building, such as a public 
school-house, court-house, jail, town-hall and so on; and the 
property of corporations other than towns, counties or States, 
where it is used for the public service, as in the case of rail- 
way cars and stations, ferry-houses and similar structures, is 
exempt from mechanic's lien. 

Even with the consent of the proper officials, the debt of a 
contractor cannot be assumed by the public corporation which 
they represent. In a case in Indiana, where a building was in 
process of construction for a county, the contractor abandoned 
his contract. The County Commissioners took possession of 
the building, and finished it, without letting a new contract. 
In a suit afterward on a claim for materials furnished to the 
original contractor, it was held that in such cases the county 
was liable for labor and materials furnished at the request of 
the Board, and used in the completion of the building; but 
that the Board had no power to assume any indebtedness of 
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the contractor for materials famished to him, and that for snoh 
indebtedness the county could not be made liable. 

In a similar way, a public corporation is to a certain extent 
exempt from the usual obligation to fulfil its contracts. A 
contract was once made for a public building for the State of 
New York. The contract was made in due form, but for some 
reason the erection of the building was postponed. The con- 
tractor brought suit to compel the State to go on with the 
building according to the agreement ; but the Court of Appeals 
decided that the State could not be compelled to proceed with 
the erection of a public building at the instance of a contractor. 
If the State broke the contract, the contractor, if not himself 
in default, would have a just claim for damages, but his remedy 
would be by a petition to the Legislature for the satisfaction of 
his claim. 

A contractor who incautiously enters into a contract with 
persons claiming to represent a corporation, but who turn out 
to have been insufficiently authorized, or not to have made the 
agreement in legal form, may sometimes, if he fails to collect 
his pay from the corporation, get redress from the individuals 
who led him to think that they had proper authority for 
employing him. There is, in fact, often a question whether 
the contract for a public building is really a contract with the 
corporation for whose benefit it is to be built, or a personal 
contract with the individuals who sign it, and it is very much 
for the advantage, not only of the contractor, but of the people 
who act as members of building-committees, that this point 
should be clearly settled before the agreement is signed. 
Three persons, signing themselves as " School Directors," made 
a contract for the erection of a public school-house in Illinois. 
The town had appropriated $700 for building the school-house, 
and the town treasurer paid drafts drawn by the school 
directors to that amount. A draft was given by the directors 
for a balance of $224.60 beyond the $700, but payment of it 
was enjoined, on application of some of the tax-payers. A 
suit was brought for the money against the directors personally. 
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and they were held liable, as it did not appear in the contract 
that it was the contract of the town, and the Court held that 
the words '^ School Directors " after the names of the signers 
were merely descriptive. 

A similar, and very instructive case was decided in Massa- 
chusetts. The town of West Brookfield, at a town-meeting 
held January 24, 1863, passed a vote to finish the basement of 
the town-house according to a certain plan, at an expense not 
to exceed $500, and chose Lemuel Fullam, John M. Fales and 
Augustus W. Gilbert as a committee to contract for the work. 
Til is committee accordingly made the following contract with 
William Fullam : 

West Bbookfisld, Mass., January 37, 1863. 

We, the undersigned, a committee chosen by the town of 
West Brookfield to finish the basement of their town-house for 
the purpose of a meat-market, do hereby agree to pay Mr. 
William Fullam, of North Brookfield, Massachusetts, the sum 
of four hundred and seventy-five dollars for the finishing of 
said basement according to specifications and plan annexed, 
when completed to our acceptance. 

Lemuel Fullam [Seal], ^ Committee 

John M. Fales [Seal], > for the 

Augustus W. Gilbert [Seal], ) Tovm. 

January 31, another town-meeting was held, at which the 
town voted to rescind its former vote, and chose a committee 
'^ to confer and settle the matter with the contractor.*' The 
contractor refused to stop work, and the town obtained a per- 
petual injunction, restraining him from proceeding. The 
contractor then sued for damages for being prevented from 
fulfilling his contract. The case was carried to the Supreme 
Court, which held that the contract was not the contract of the 
town, but only of the individuals who signed it, and that 
the plaintiffs remedy, if he had any, was against them, al- 
though they, if he recovered damages from them, might look 
to their principals for indemnity. The action of the town, in 
revoking its original vote, and preventing the completion of 
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the work, was held not to make it liable in damages to the 
contractor. The Court remarked that it appeared to be the law 
of New York that where an agent, duly authorized to make 
a contract for his principal, made the contract in his own 
name, he was not liable for a breach of it, if the contract was 
for the exclusive benefit of the principal ; but it said that this 
was not the law of Massachusetts, or of England. 

In this case, although the corporate seal of the town would 
not have been necessary to legalize the contract, if it had been 
otherwise properly made in behalf of the town, the fact that 
the individual members of the committee affixed their private 
seals seems to have confirmed the character of the instrument 
as their own contract, and not that of the town ; but the seals 
alone would not have given it that character without warrant 
from the language of the contract. 

In regard to the liability of the members of a committee 
which finds itself in such a plight as the West Brookfield one, 
it has been held in Illinois that where a church building-com- 
mittee had contracted for the erection of a church building, 
and the names of the members were given in the contract, but 
one member did not sign the contract, that member was not 
personally liable under the contract. 

The New York law, as before mentioned, is more favorable 
to members of building-committees and similar bodies. Where 
certain persons had been appointed a building-committee by a 
corporation, and were authorized as such to contract for the 
erection of a building for the corporation, it was held that a 
contract for such purpose, entered into by them in their indi- 
vidual names, but describing them as "building-committee" 
wherever their names occurred, was not binding on them per- 
sonally, but on the corporation. 

It will be seen from these cases that he who makes a con- 
tract either for or with a corporation, either public or private, 
should do so with great caution. Many corporations are 
formed for the purpose of evading liability on the part of the 
men who practically own and manage them, and who, by 
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placing most of the stock in the hands of irresponsible depend- 
ants, can, without risking their own property, pile up debts 
against the corporation, which can never be collected, for lack 
of corporate assets to pay them with ; and even where a cor- 
poration is formed and managed in good faith, the directors 
have no right, out of a mere sentiment of honor, to pay away 
the stockholders' or citizens' money to persons who have no 
legal claim to it 
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r? has been before observed (Page 181) that a written con- 
tract is not legally more binding than a verbal one, but 
that, in view of the greater formality attending the signing 
and delivery of a written document, the written paper is pre- 
sumed in law to contain all that the parties to it intended to 
agree upon, in its final and mature shape, casting aside all 
merely verbal propositions and suggestions ; so that evidence 
of the latter is not received in court, where it tends to contra- 
dict or modify the terms of the written contract. In an 
Illinois case, which finds a good many parallels elsewhere, the 
contractors claimed that it was understood that certain changes 
should be made in the specifications attached to the contract, 
but that at the time of signing the contract these changes had 
not been made^ and that therefore the contract was never per- 
fected. The Supreme Court ruled that all prior agreements, 
understandings and arrangements must be regarded as merged 
in the contract as signed, and evidence of parol variations must 
be excluded. So in the case of Stuart v$. Cambridge, described 
at length in Page 148 and the following, where parol evidence 
was offered that the plaintiff made his estimate from a section 
showing the foundations extending only fourteen inches below 
the cellar floor, and that other bidders did the same, it was 
held that the evidence was inadmissible. 

A somewhat similar, but still more instructive case is to be 
found in the Minnesota reports. A firm of architects and builders 



Digitized by 



Google 



THE BUILDER AND THE OWNER. 



209 



furnished plans and specifications, and contracted to build a stedsrt. 

mercantile building on a certain lot. The specifications gave 20 Minn. 4tf4. 
widths of footings, etc., but no other particulars about founda- 
tions. When the matter of building was talked about, the 
question of draining the subsoil of the lot was mentioned, and 
the owners said that they did not think it would need draining, 
but if any draining should be needed, they would do it. The 
contract, as finally entered into, was under seal. In it the 
contractors agreed to build, erect and complete a three^tory 
business house on a certain lot, in accordance with plans and 
specifications, which formed part of the contract. On uncover- 
ing the subsoil, after the signing of the contract, quicksand 
appeared, which the contractors had no previous knowledge of, 
and could not have known anything about. The defendants' 
pleading averred that, on the discovery of the quicksand, the 
owners, finding that the subsoil would not, unless drained, 
sustain the proposed building, '< promised that tbey would cause 
the land to be well and thoroughly drained ; but that they 
wholly failed and neglected to drain the land or any part 
thereof." The contractors went on with the building, without 
seeing that the subsoil was put in proper condition. When it 
was nearly completed, it fell, the quicksand beneath having 
become saturated with water. The contractors began to 
rebuild, and had nearly completed the building a second time, 
when it fell again, from the same cause as before. They then 
refused to proceed further with the work under their contract, 
and the owners brought suit to recover back the money which 
they had already paid on account of the contract, with damages 
for loss of the ude of the lot during the unsuccessful attempts 
to build upon it, and for injury caused to the adjoining build- 
ing, also owned by them, and to the goods in it, by the fall of 
the new structure. 

The Supreme Court of Minnesota decided in favor of the 
owners on all the points brought up. In regard to the alleged 
promise made by them, before the signing of the contract, to 
drain the land, the Court said that evidence of this was 
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inadmiBsible to vary the rights and obligations of the parties 
under the subsequent sealed contract. As to the subsequent 
promise e£ the owners, made after the discovery of the quick- 
sand, to *' cause the land to be well and thoroughly drained," 
the Ck)urt said that this mere promise, being without considera- 
tion, was nudum pactum^ on which the contractors had no right 
to rely, and which was inoperative to vary the sealed contract. 
In regard to what the agreement required the contractors to do, 
the Court held that the defect in the soil did not excuse the 
defendants from the performance of their contract; that for 
their failure to perform it they were liable in damages to the 
owners, and that it was no defence to the action that the build- 
ing, so far as it was erected, was constructed in accordance 
with the plans and specifications. 

During the trial of the case, the defendant's counsel offered 
to prove that on the discovery of the insufficiency of the land 
to sustain the building, unless drained, the owners agreed to 
keep the land well and properly drained during the construc- 
tion of the building ; and in consequence thereof the defend- 
ants did not drain it themselves ; that the owners kept the land 
drained until just before the fall of the building, when they 
neglected to keep the same drained, by reason of which neglect 
the soil became saturated with water, and the building fell. 
The Court held that this evidence was inadmissible, the facts 
offered to be proved not being pleaded in the defendant's 
answer, and being inconsistent with the facts therein pleaded. 
The Court was of opinion, however, that the facts offered to be 
proved would, if pleaded, constitute a good defence to the 
action. 

It may not be out of place to remark here that, while the 
unfortunate builders were compelled to bear the expense of 
repairing the damage caused by a defect which they could not 
have foreseen when they signed their contract, a very different 
rule seems to have been applied to their counsel. The latter, 
to whom was committ^ed the responsibility of the case, appears 
to have erected, with a full knowledge of the facts, a fabric of 
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defence which collapsed in a moment on the application 
of well-known legal principles. It was shown that he had a 
good foundation for a successful defence, if he had chosen to 
avail himself of it; yet he contented himself with basing his 
case on a parol agreement made before the signing of the 
written contract, and not mentioned in the latter, and on a 
promise which was obviously without consideration. A more 
insecure foundation for a legal structure it would be difficult to 
conceive ; yet, having chosen to use this, instead of the sub- 
stantial one which lay close at hand, we do not find that he 
was even asked to indemnify his clients for the collapse of 
their interest under his care, while they were compelled, 
apparently as a result of his ineffectual championship, to suffer 
enormous loss on account of a defect in the foundation of their 
structure, which they could not possibly have known anything 
about, and which, on its discovery, some one else had agreed to 
remedy. 

However, it has been already observed that the law is made 
by lawyers, not by contractors, and the latter must content 
tliemselves with studying legal matters as they are, not as they 
would like to have them. 

There is an apparent exception to the rule that parol testi- 
moay is not admissible to vary a written contract, in cases 
where the verbal testimony, instead of varying the written 
agreement, merely supplies deficiencies in it. A mason named 
Daegling once made a written agreement with a general con- 
tractor, Donlin, " to do the mason work " in rebuilding a certain 
court-house which had been burned, '"according to plans and 
specifications to be furnished," and "under the supervision 
and to the entire satisfaction" of a superintendent to be 
appointed by the county authorities. No plan or specification 
showing how much work was to be done on the outside walls 
was ever furnished, but Donlin showed Daegling on the spot 
the lines to which he wished the walls to be taken down and 
rebuilt. Daegling took them down accordingly, but, when they 
had been taken down to Donlin's line, the county authorities 
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wished to have more taken down, and the architect 
directed that this should be done. Daegling said that this 
would be extra work, and Donlin said he would pay what it 
was worth. Afterwards, he claimed that it was not extra, on 
the ground that the verbal conversation about the line to which 
the walls should be taken down was superseded by the written 
contract, and that testimony in regard to it was not admissible. 
The Supreme Court of Illinois, however, held that the testi- 
mony was admissible, as supplying the omission in the written 
contract of any description of the amount of work to be done ; 
and that the taking down of the wall beyond the Hue which he 
had given was really extra work. 

So, where there is only a written memorandum of a contract, 
which does not purport to be a complete expression of tlie 
entire contract, or where a part only is reduced to writing, the 
matter omitted may be supplied by parol evidence. 

Where fraud was used in obtaining a signature to a contract, 
evidence in regard to it will be admissible, even though the 
fraud may have consisted in verbal representations in regard 
to the matters subsequently covered by the written contract. 
It is a familiar rule of law that fraud vitiates all contracts, and 
if this is alleged in the pleadings, the evidence necessary to 
sustain the allegation will be received. 

One Strimple agreed with Emily Brown to build for her a 
house, for a certain sum, to be completed on a certain day, 
with liquidated damages for delay, which were fixed at $3 per 
day. The house was to be completed October 15. It was not 
done until December 5. • Mrs. Brown paid the contract price 
in full, and then sued to recover back $500 as damages for the 
delay. Strimple claimed (1) that the lot was represented as 
unobstructed, whereas there were old buildings on it, which 
had to be removed, and that this caused twenty days delay ; 
(2) that the plaintiff represented that there was a water-main 
in the street, whereas there was none ; that it was the duty of 
the plaintiff to afford facilities for obtaining water ; and that, 
on her attention being called to the absence of a water-main, 
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she promised to attend to it, but failed to do so, whereby a Browne, 
delay of four weeks was caused; aud that all the representa- 21 Mo.App.838. 
tions of the plaintifE in regard to the water were false and 
fraudulent ; (3) that the plaintiff requested the defendant not 
to lay certain parts of a pavement until she had completed 
certain terrace steps, which she proposed to build in front of 
the house ; (4) that during the construction of the house, the 
planing-mill was burned, causing a delay of thirty-five days. 
The defendant also claimed that there was a custom, when old 
buildings were to be removed, to mention this fact in the speci- 
fication. It was proved that, in regard to the planing-mill, the 
defendant made a written claim on the architect for an 
extension of the time of completion, and that the architect 
allowed it; but no claim was made or allowed in regard to 
any of the other alleged causes of delay. The contract pro- 
vided that the forfeiture for delay should be due from the 
contractor, provided he was not kept back by an unavoid- 
able accident or hindrance, over which he had, or could ' 
have, no control; and that no such accident or hindrance 
should be credited as an extension of time for the completion 
of the contract, unless the same should be claimed under a 
written request by the party of the second part, and approved 
by the party of the first part, or by the superintending 
architect, in the week that such accident or hindrance should 
occur. 

The court held that the evidence of the custom of builders 
in regard to specifying about old buildings on a lot was 
inadmissible, as the plaintiff was not a member of the class in 
which this custom existed. The defence on the ground of the 
burning of the planing-mill was admitted ; but, as to the other 
defences, the court said that, if sustainable at all, they rested 
on the ground of false representations made, and orders given 
by the plaintiff. There was no evidence whatever of either of 
these, or of any written application to the architect for exten- 
sion of time on account of them. Judgment was therefore 
ordered against the builder. 
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CHAPTER XIX. 
The Statute op Frauds and Limitations. 

fpH£R£ are certain cases, as was mentioned in the first part 
X of this book, where the law interposes to prevent disputes 
and misrepresentation, by means of special statutes, pro- 
viding that contract9 of certain kinds, in regard to which there 
is most likely to be misapprehension or error, shall not be valid, 
or enforceable at law, unless they are made in writing, and 
signed by at least one of the parties interested. These special 
statutes are known as the Statutes of Frauds and Limitations, 
and may sometimes be of serious importance to builders. 
statato o f The first part of the Statute of Frauds and Limitations of 
Maine reads as follows : 

'* No action shall be maintained in any of the following 
cases: 

1. ''To charge an executor or administrator upon any special 
promise to answer damages out of his own estate ; 

2. '' To charge any person upon any special promise to answer 
for the debt, default or misdoings of another ; 

3. '' To charge any person upon an agreement made in con- 
sideration of marriage ; 

4. '' Upon any contract for the sale of lands, tenements or 
hereditaments, or of any interest in or concerning them ; 

5. '' Upon any agreement that is not to be performed within 
one year from the making thereof; 
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6. " Upon any contract to pay a debt after a discharge there- 
from under the bankrupt laws of the United States, or assign- 
ment or insolvent laws of this State ; 

'' Unless the promise, contract or agreement, or some memo- 
randum or note thereof, is in writing, and signed by the party 
to be charged therewith, or by some person thereunto lawfully 
authorized ; but the consideration thereof need not be expressed 
therein, and may be proved otherwise." 

So far as builders are concerned, the portion of the statute 
which most interests them is that which provides that contracts 
for work which is not to be performed within a year must be 
in writing. Probably nine-tenths of the contracts made with 
builders are verbal, and a large part of these are for work 
which is very unlikely to be performed within a year. 

Fortunately for them, the courts take an indulgent view of 
the law, and usually hold that if the contract could have been 
performed within a^ear, even though the agreement did not 
require it to be so, the Statute of Frauds does not apply to it. 
A man once agreed verbally to allow another to come upon 
his land at any time within ten years, and cut certain trees. 
Some years later, the land was divided, and when the tree- 
cutter came after his property, he was sued for damages as a 
trespasser, on the ground that the original contract was void. 
The Supreme Court, however, held that he might have cut all 
the trees within one year, if he had wished to do so, and that 
therefore the contract was valid. 

In another case, a man agreed verbally to work for another 
five years, or as long as he should be agent for a certain com- 
pany. If he had simply agreed to work for the other for fivQ 
years, this promise would probably have been held void for 
want of writing; but, in a subsequent controversy, it was 
decided that the contract was valid, because he had qualified 
his agreement to work for five years by adding the words " or 
as long as he should be agent for the company," and he might 
have been discharged by the company within a year, so that 
the Statute of Frauds did not apply to the transaction. 
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In a New Hampshire case, it was held that if the time of 
performance might arrive within a year, even though it should 
be highly improbable that it would, the contract did not come 
within the Statute, The Court said, " The Statute (of Frauds) 
'* does not apply to any contract, unless by its express terms, 
'^or by reasonable construction, it is not to be performed, that 
'^ is, is incapable in any event of being performed, within one 
'* year from the time it is made. 

" If by its terms, or by reasonable construction, the contract 
*< can be fully performed within a year, although it can only be 
'* done by the occurrence of some contingency by no means 
" likely to happen, such as the death of some party or person 
'< referred to in the contract, the statute has no application, and 
« no writing is necessary. 

<' If the agreement can be fully performed by either of 
<' the parties within the year, and it is so performed, the agree- 
« ment of the other party is not within the statute, though it 
''may be impossible to perform it within a year." 

In applying the law to building contracts, the question would 
be whether the agreement excluded the possibility of comple- 
tion within a year or not. A verbal contract for building a 
house, made in New York, October 1, 1828, provided that the 
house should be done ''before the close of the year 1829." A 
dispute arose about the agreement, and the defendant claimed 
that it was void, under the Statute of Frauds. The Supreme 
Court decided otherwise, saying, "The agreement set forth 
" iu the declaration in this case is not for the building of a 
" house after the expiration of one year, but is to be performed 
" at the farthest within fifteen months. There is nothing in 
" the agreement prohibiting the defendant from completing the 
" contract within six months, or a shorter period. Suppose he 
" had done so, and sued the plaintiff for compensation for his 
" labor and materials found, would it have been permitted to 
" the plaintiff to have said that the contract was not to be per* 
" formed within a year, and therefore it was not obligatory on 
"him? Most clearly not. And if obligatory on one party, it 
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'^ is equally so on the other. The defendant might have per- 

<< formed the contract within a year, and it is therefore not 

<< within the statute.'' 

The statute law in most, or all of our States, interferes with SnndAyCon- 

traots. 
contracts in one other way, by providing that agreements 

made on Sunday shall be void, whether they are in writing or Gatiettv*. 

not. Nevertheless, an agreement signed on Sunday, but rati- 62 ind. 366. 

fied on some other day, will often be held to be valid, the ques- Perkins v«. 

tion of its validity depending on the wording of the statute, asixuL^M. 

and various other circumstances. 
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T is a very common, but erroneous notion that if a man has 
once been inveigled into signing a contract, he cannot escape* 
from it, even though he should find out afterward that he 
had been grossly deceived in regard to it. Although the law 
presumes that men will use ordinary caution in their business 
transactions, and will do nothing to relieve those who fail to 
do so, it fully recognizes the fact that no prudence can always 
protect a man against fraud, and it may be relied upon to pre- 
vent, so far as le^al principles will permit, the person guilty of 
the fraud from gaining any advantage from it. Even where, 
instead of fraud, there has been only a mistake, it will gener- 
ally be found that, if the mistake is clearly established, and it 
was not one which might have been avoided with ordinary 
care, the law will rectify the error, or relieve innocent parties 
from the consequences of it, provided this can be done without 
injustice to other parties, who are equally innocent, and more 
careful. 

In an Illinois case, a man brought plans and specifications 
to a painter, and asked him for an estimate. The painter was 
too busy to examine and take measurements from the plans, 
and the owner explained them to him. Upon these explana- 
tions the painter made a bid, which was accepted, and he sent 
his men to the building to begin the work. He then left town 
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for three weeks. On his return, he found that the work was 
not as explained by the owner, and that some extra work had 
been added, the value of all that had been done being $900, 
instead of $350, the contract price. The owner refusing to 
pay more than the contract price, the painter brought suit, and 
it was decided that the contract was invalid, by reason of the 
misrepresentations made as to the amount of work ; and that he 
was entitled to recover the actual value of the work done. 
Moreover, in reply to the claim that the painter ought, if the 
work to be done proved not to be as represented, to have noti- 
fied the owner before going on with it, and thereby involving 
the owner in a much larger expense than he had contemplated, 
the court decided that, having been absent from the town, he 
was excused from the obligation to give such notice. 
. It should be observed, however, that in most cases a court 
would insist on the necessity for giving a notice of the kind, 
and that the painter, if he had not happened to have so good a 
reason for not giving it, would have found it hard, after doing 
the work, to collect $900 for a job which he knew that the 
owner thought he was to have done for $350. 

This principle has been expressly laid down by the courts. 
In two cases it has been held that, if a contract has been 
made for work to be done at a stipulated price, and it is dis- 
covered before the work is commenced that a misrepresenta- 
tion has been made in respect to its value, the party engaging 
to do the work may repudiate the contract ; and if he does not 
do so, but goes on and performs it, he can afterwards demand 
no more than the contract price. 

It has, moreover, been decided in California that where 
mistake or misrepresentation in regard to the subject-matter of 
a contract affects only certain stipulations of a contract, as, for 
example, where the conditions which would affect the time of 
completion have been erroneously stated, only those stipula- 
tions of the contract which are affected by the error are in- 
validated, and the others remain in full force. 

In a somewhat similar case in £ngland, a contract was 
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made for building a house. After the contract was signed, it 
was placed in custody of the architect, who then surreptitiously 
made, or allowed to be made, a material alteration in it, the 
alteration being in the provision with regard to extras. Some 
extra work was done, but payment for it was refused, on 
the ground that the contractor had not complied with the pro- 
visions of the contract relating to such work, such compliance 
being, by the contract, a condition precedent to the right to 
recover payment. The contractor then sued for payment for 
the extra work on quantum meruit^ on the ground that the 
contract was void on account of the alteration, or, at least, that 
the defendant could not avail himself of it. On trial, it was 
held that the contract, although altered, was still binding on 
the plaintiff, or, at least, might be looked at to see what the 
terms were, and that the plaintiff could not recover on quantum 
meruit. 
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CHAPTER XXL 
Thb Rights op the Lowest Bibdeb. 



^n GREAT deal of unhappiness often arises, after the award of 
/X contracts for public work, from a misapprehension, on the 
part of contractors, of the rights of the lowest bidder. It is 
very commonly supposed that the person who offers to do the 
work submitted for estimate for the lowest price is entitled to have 
it awarded to him, unless distinct notice has been given, in the 
invitation to bidders, that the lowest tender will not necessarily 
be accepted. This notion is an erroneous one. In some cases 
the laws of a State, or the regulations of a private or public 
corporation, provide that bids shall be invited for all work for 
the State or corporation exceeding a certain sum in value, and 
that the work shall be awarded to the lowest bidder; and, 
where this is the case, the officials in charge of the matter 
have no discretion ; but where no such law or regulation exists, 
the lowest bidder has no claim to be preferred, and no notice 
need be given that his bid will not necessarily be accepted. In 
many cases, where the law or regulation on the subject, instead 
of saying simply that the work shall be given to the lowest 
bidder, provides that it shall be awarded to the 'lowest re- 
sponsible bidder," the discretion which the law allows the offi- 
cials in judging of responsibility is so extensive that here also 
the lowest bidder has practically no claim to the work which 
he can enforce, if the officials have in good faith decided that 



The I«owe«t 
Bidder not 
NeoeisarilT 
Bntltled to 
Gontraot. 

People vx. 
Groton Bd , 
9 Barb. 25tf. 

TopplDS r«. 

Swordtf, 

1 £. D. Smith, 

109. 

Starkey V8, 
Minneapolis, 
19 Minn. 203. 



The " Low- 
est Reeponal- 
ble Bidder." 



Digitized by 



Google 



222 ARCHITECT, OWNER AND BUILDER BEFORE THE LAW. 



CommlMlonen 

v«. 

Mitchell, 

82Pemi. 848. 



The Pitt«- 
boTi^h Water 



barffh 1 
Mauis. 



it would be better to give it to some one eUe. An instractive 
case iDvolving this point was decided in Pennsylvania a few 
years ago. There is a statute in Pennsylvania which says that 
** All stationery, printing, paper and fuel used in the councils 
and other departments of the city government, and all work 
and materials required by the city, shall be furnished, and the 
printing and all other kinds of work to be done for tlio city 
shall be performed, under contract, to be given to the lowest 
responsible bidder, under such regulations as shall be prescribed 
by ordinance." Under this statute bids were invited by the 
"Water Committee of the city of Pittsburgh for wrought-iron 
forcing mains, to be made in conformity with certain specifica- 
tions. The firm of Snyder & Co. made a proposal, in conform- 
ity with all the requirements, which xvas §5,000 lower than 
any other bid received, and accompanied their offer wiih a good 
and sufficient bond. Instead of awanling the contract to ihem, 
the Water Committee, after some consideration, awarded it to 
another firm, whose bid was higher. Messrs. Snyder & Co. 
thereupon applied to the courts for a mandamus, to compel the 
committee to award the contract to them. The committee, 
being summoned to show cause why the mandamus should not 
be granted, said that it '^ was within their full knowledge and 
belief" that the said Snyder & Co. on a previous occasion, 
" by some means or other, attempted and did perpetrate a gross 
deceit and wrong" upon the committee, "in surreptitiously 
departing from the specifications for a certain contract for the 
construction of boilers for the new water- works, by striking 
therefrom, without the knowledge or consent of the said com- 
mittee, the word * mud-drum,' " and that " it was within the 
knowledge of some, if not all, the members of the Water Com- 
mittee that N. Snyder, the senior member of the firm of Snyder 
& Co., was a man of intemperate habits, whose character for 
sobriety was not such as would warrant the committee in giving 
said firm a responsible contract ; that said N. Snyder also had 
attempted to bribe the mechanical engineer of the water-works, 
who was the inspecting officer of said contract," and that 



Digitized by 



Google 



THE BUILDER AND THE OWNER, 223 

Snyder & Co. were " otherwise disqualified for the proper ful- Commiitionari 
filment of the requirements of the proposed contract." * Mitchell, 

The court appointed a commissioner to take testimony, and 
found, on his report, that Snyder & Co. were the lowest 
bidders, and were pecuniarily responsible; and further, that 
the evidence did not sustain the allegation that << it was within 
the knowledge of the committee that Snyder & Co. had 
attempted or perpetrated a gross deceit or wrong " upon it ; or 
that N. Snyder was a man of intemperate habits, or that he 
had attempted to bribe the engineer ; but it was of opinion that 
the committee fully believed that these facts were true. On 
this finding the court held that the action of the Water X^om- 
mittee could not be interfered with. 

The case was appealed to the Supreme Court, which con- 
firmed the decision of the court below, saying, *<The learned 
<' judge who, as the mouthpiece of the court to which this case 
^< was submitted, delivers the opinion, finds that the facts stated 
*Mn the petition are true, and that the allegations contained in 
" the answer, as above set forth, are wholly without founda- 
<< tion, but that, notwithstanding this, the committee fully be- 
^^ lieved that what was asserted in the answer was true. We 
'* must take this opinion of the court as to the belief of the 
<< respondents to be correct, . . . nevertheless, it does some- 
^^ what surprise us that this body of men, intrusted with so 
^< important a duty, should have rested so contentedly under a 
^< delusion which a little inquiry in the right direction would 
^' have dissipated, and thus saved a handsome sum of money 
" to the city treasury." The Court, however, held with that \ 
below, that the word "responsible," as employed in the stat- / 
ute, " means something more than pecuniary ability." " In a ' 
"contract such as the one in controversy, the work must be 
" promptly, faithfully and Well done ; it must, or ought to be, 
"conscientious work; to do such work requires prompt, skil- 
" ful and conscientious men. A dishonest contractor may im- 
" pose work upon the city, in spite of the utmost caution of 
"the superintending engineer, apparently good, and even 
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Oomminionert << capable of bearing its duty for a time, which in the end may 

MitoheU, " prove to be a total failure, and worse than useless. Granted 

I 'Uhat from such a contractor pecuniary damages may be re- 

^ *' covered by an action at law ; this is at best but a last resort, 

i *' that often produces more vexation than profit, a mere patch 

^'upon a bad job, an exceedingly meagre compensation, at 

''best, for the delay and incalculable damage resulting to a 

"great city from the want of a competent supply of water. 

(1 " The city requires honest work, not lawsuits. Were we to 

" accept the interpretation insisted upon by the relators, the 

" difference of a single dollar, in a bid for the most important 

"contract, might determine the question in favor of some unskil- 

'' ful rogue, as against an upright and skilful mechanic. Again, 

" we know that, as a rule, cheap work and cheap workmen are 

" but convertible terms for poor work and poor workmen, and 

" if the city, for the mere sake of cheapness, must put up with 

" these, it is indeed in a most unfortunate position." ..." It 

" is settled beyond controversy, that where the complaint is 

" against a person or body that has a discretionary or delib- 

''erative function to exercise, and that person or body has ex- 

"ercised that function, according to the best of his or its judg- 

"ment, the writ of mandamus will not be granted to compel 

" the undoing of what has been done." 

The summary of the decision in this important case states 
the view of the court as follows : " The word * responsible ' in 
" the 6th Section of the Act of May 23, 1874, has a broader mean- 
" ing than is involved in the pecuniary ability to make a good con- 
" tract by security for its faithful performance ; and, where the 
" term is applied to contracts requiring for their execution not 
" only pecuniary ability, but also judgment and skill, the statute 
" imposes not merely a ministerial duty upon the city authori- 
" ties, but also duties and powers which are deliberative and dis- 
"cretionary ; and therefore, where these authorities have exer- 
"cised a discretion, mandamus will not lie to compel them to 
" modify a decision, even though their action was erroneous, 
"in the absence of clear proof of fraud or bad faith." 
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A yerj similar view of the law was taken by the Supreme 
Court of Nevada in a case of the same sort. An asylum for 
the insane was to be erected by the State, and the statute pro- 
viding for it declared that the Board of Commissioners might 
adopt or reject any or all bids not deemed reasonable or satis- 
factory ; but, in determining bids for the same work or mate- 
rial, the lowest responsible bid should be taken. Bids were 
presented for the constructiou of the building, that of the 
plaintiff being $52,000. The Commissioners awarded the con- 
tract to another bidder, whose proposal was to do the same work, 
and furnish the same materials, for $60,000. The plaintiff 
applied to the court for a mandamus to compel the Commis- 
sioners to cancel the award and to transfer the contract to him. 
The Commissioners replied to the application that they had 
ascertained from the testimony of skilled experts that the 
buildings could not be carried out as required by the plans and 
specifications for less than $58,000 ; that the plaintiff had not 
the requisite means or credit for building them for less than 
about $60,000 ; that the sureties on the bond offered by the 
plaintiff could not all qualify in the sums for which they pro- 
posed to become surety ; and that, after laborious examination 
and inquiry, they concluded that the plaintiff's bid was not 
reasonable or satisfactory, or entirely or in any way respon- 
sible, and that the bid which they accepted was the lowest re- 
sponsible one, and that they had strictly complied with the 
statute in accepting it. Neither fraud, negligence nor favorit- 
ism was alleged against the Commissioners. 

The Supreme Court held that the statute was mandatory in 
requiring the Commissioners to take the lowest responsible 
bid, and they had no power or authority to accept any other ; 
but, in ascertaining whether or not a bidder was responsible, 
they were required to deliberate and decide, and, in doing so, 
they exercised judicial, not ministerial functions ; *^ and, in de- 
" ciding upon the responsibility of bidders, it was their duty to 
" consider not only their pecuniary ability to perform the con- 
'^ tract, but it was their right and duty to inquire and ascertain 
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" which ones, in point of skill, ability and integrity, would be 
** most likely to do faithful, conscientious work, and fulfil the 
" contract promptly, according to its letter and spirit." 

Laymen will probably wonder at the penetration of a court 
which could discover all tlib depth of meaning in the seemingly 
simple language of the statute ; but it will be found that courts 
in general show great respect for the decisions of honest and 
capable men, who may be Tested with discretionary powers, 
and are likely to interpret statutes as favorably for them as 
they can. In this case the Nevada court held, summing up its 
decision, that *^ it was the right of the Commissioners to reject 
<* the plaintiff*s bid, and their duty to do so if, after examination, 
'* it was not, in their best judgment, the lowest responsible bid. 
<*The testimony showed that the Commissioners acted con- 
" scientiously, and their decision could not be disturbed." 

Another example of the tendency of courts to allow the 
character of the bidder to be considered, as well as the pecun- 
iary resources at his command, in determining his responsi- 
bility, is to be found in a New York decision, in which it was 
held that, where the law required a contract to be awarded to 
the lowest bona fide responsible bidder, the officers in charge 
of the matter might reject the tender of a bidder who was him- 
self pecuniarily irresponsible, although the bond which he 
offered was ample. 

On the other hand, a board of officials is not entitled to 
exercise its discretion capriciously. Where the statute pro- 
vided that the lowest responsible bid should be accepted,- but 
that the board might, at its discretion, reject all the bids, it 
was held that this did not authorize the acceptance of any but 
the lowest responsible bid ; and where, under a similar statute, 
an award was made to the highest bidder, instead of the 
lowest, on the ground that his goods were the best in quality 
and most suitable in design, the award was held to be un- 
authorized. 

In cases of this sort, however, a board or committee is 
usually allowed some discretion as to the relative value of the 
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articles offered by different bidders. It has been decided in 
Ohio that, in receiving bids for heating-apparatos, a board is 
at liberty to adopt a particular system before advertising for 
bids, but need not do so. If it advertises so as to put all 
systems in competition, it need not select the lowest bid, pro- 
vided it selects the lowest bid for the particular system it 
decides to be the best ; and its decision as to what system is 
best, if made in good faith, cannot be reviewed by the courts. 

In any case, persons who bid for public work must be care- 
ful to comply with all the conditions imposed upon bidders. 
It has been decided in New York that, where the statute re- 
quired a contract to be given to the lowest bidder, a bid not 
made in conformity with the conditions was not to be consid- 
ered, even though it was the lowest. 

Fraudulent bidding is, of course, to be avoided on moral 
grounds ; but contractors do not always know that such bid- 
ding exposes them to temporal penalties, as well as to post- 
mortem torment. In two cases in New York, where one of 
the bidders had purchased from the others the right to bid, and 
had induced them to destroy their tenders, so as to secure the 
contract for himself at a more remunerative price, it has been 
decided that all combinations, of this or any other kind, to 
obtain the award of contracts to any other than the lowest 
bidder, are fraudulent, and, on discovery, the State, or other 
party interested, may maintain an action for damages against 
a bidder who secures a contract by such means. 

It should be remembered, also, that the making of a bid for 
work does not put the one to whom the offer is made under 
any obligation, unless he has made some promise or agreement 
in relation to it. Where a man had talked about building, and 
had obtained some estimates, and, after he had given up the 
undertaking, the contractor who had submitted the lowest bid 
sued him for damages equal to the profit he would have 
made on the job, it was held that mere vague talk about 
building, without an agreement to give the work to the lowest 
bidder, did not give any claim for damages. 
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CHAPTER XXIL 
The Interpretation op Contracts. 

Dili bi* T^ some of the discussions contained in the preceding chap- 
CkMitrmeto. X ters the distinction between an entire and a divisible con- 

tract has been briefly mentioned. In the first, one party 
agrees to do a certain complete piece of work, for which the 
other agrees to pay a definite price, no part of which is due 
until the whole service is performed ; while, in the other, the 
service to be rendered is divisible, either by agreement or by 
inference, into separate portions, on the completion of each of 
which a proportionate part of the price agreed to be paid is 
due. An illustration of an entire contract would be found in 
an agreement for making a suit of clothes, under which noth- 
ing would be due unless the clothes were completely finished ; 
and the purchaser would not be required to receive or pay for 
a part of the suit, while a divisible contract might be illus- 
trated by a bargain for building ten houses, at Ave thousand 
dollars apiece, under which it would generally be held that, if 
only si;c were built, the contractor would be entitled to be paid 
for these. 

As a point of abstract legal theory, apart from extraneous 
considerations, the courts usually hold that a building contract 
is an entire contract, and must be carried out in full to entitle 
the builder to any part of the contract price. A man once con- 
tracted to build a house for a fixed sum. The builder owed 
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the owner money on some other transactions. When the 
hoo^e was partly done, it happened to become necessary to 
adjust the accounts between the builder and the owner, and 
the builder endeavored to set off a part of the value of his work 
on the house against what he owed the owner. The Supreme 
Court of Colorado, however, held that, unless the contract for 
building the house had been entirely performed at the time of 
the accounting, the builder was entitled to no credit for the 
work done under it In this case no time had been specified 
for the completion of the house, but the Court did not consider 
that this fact entitled the builder to payments on account, or 
to credit for partial service. 

In a Vermont case, a builder. A., agreed to repair a house, 
and to complete the work by a day named, and the owner 
agreed to pay a certain sum <^when the job is complete." 
When the builder had partly finished his work, he was sued 
by another person, and a trustee writ was served on the 
owner, B. A. subsequently abandoned his work, without fault 
on the part of B. B. was sued as trustee for A., but the 
Supreme Court held, in three trials of the case, that B. was 
not liable for anything as trustee, because the contract was an 
entire one, and full performance of it by A. was necessary to 
entitle him to payment, and that A., not having finished what 
he had agreed to do, was not entitled to pro rata compensation 
for what he had done. 

Where, therefore, a contract consists of a simple proposi- 
tion and acceptance, or fails to provide expressly for payments 
during the progress of the work, on account of the contract 
price, the contractor is not entitled to claim any such interim 
payments, and nothing is legally due him from the owner until 
he has completely fulfilled the contract ; and, if he never fulfils 
it, the owner never owes him anything, provided his failure to 
complete it is not due to the fault of the owner, or to the inter- 
ference of the law. 

Where, however, the contract expressly provides that pay- 
ments on account of the contract price shall be made from time 
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to time as the work goes on, it is sometimes questioned 
whether this provision does not make the contract diyisible, so 
that the contractor, if he has completed the work up to the 
point at which an instalment of the price is due under the con- 
tract, may claim payment of this instalment, even though he 
abandons the work immediately afterwards. 

There would probably be a difference between the courts of 
different States in their reply to this question in practical 
cases, but in theory it seems to be generally held that, as the 
Supreme Court of Ohio puts it, the provision for payment by 
instalments ^* is for the convenience of the contractor only," 
and does not affect the entirety of the contract, so that, 
strictly, if a contractor fails to complete his contract, the 
owner is entitled to recover back from him all the instalments 
that he has paid on account of the contract price, whether they 
have been paid in accordance with the express stipulations of 
the agreement, or simply as a favor. Where a builder aban- 
dons a contract, it rarely happens, in practice, that he is sol- 
vent enough to pay back the instalments that he has received, 
even if the owner should get judgment for them, and there are 
very few cases in which the attempt to collect them has 
been made ; but the principle has been repeatedly asserted in 
connection with other matters, as will be seen later. 

It sometimes happens that the question of the divisibility of 
a contract is more difficult to decide. Sexton, the contractor 
for the Chicago City-Hall, made his proposal as follows : 

"For basement, $15,400; for first story, $17,300; for 
second and third stories, $35,000 ; for fourth story, with sky- 
light and roof, $36,602.69, complete, according to advertise- 
ments, and according to the plans and specifications on file in 
the Department of Public Works of the city of Chicago, for 
the sum of $105,302.69.*' The contract provided that pay- 
ment should be made on estimates, duriug the progress of the 
work, of 85 per cent of the value of the work done and in 
place at the time of issuing of such estimates, the remaining 
15 per cent being reserved until the final completion and 



Digitized by 



Google 



THE BUILDER AND THE OWNER, 



231 



acceptance of said work. It appeared that payments were made 
on estimates by stories. The city, by the Mayor, who was, by 
the contract, entitled to do so, declared the contract forfeited, 
on Sexton's failure to pat on roofs and skylights as called for 
by the original plans. 

It will be remembered that the Supreme Court decided this 
point in favor of Sexton, holding that, as he had been shown 
only tracings of the plans, in which the skylights and other 
details shown on the original plans did not appear, his contract 
only required him to execute the works indicated on the tracings 
shown him. Sexton then claimed that, as the city had de- 
clared his contract forfeited without just cause, he was en- 
titled to treat the whole contract as haying been rescinded, 
and recover the market value of all the labor and materials 
which he had furnished by qiLantum meruit^ without regard to 
the contract price which he might have agreed to take for 
them. The city resisted this claim, maintaining that, even if 
Sexton was entitled to recover on quantum meruit, on account 
of the rescission of the contract by the city, the contract, as 
agreed upon by the parties, was separable, each story forming 
the subject of a separate agreement, so that a rescission of one 
section of the contract did not disturb the remainder. The 
Court, however, decided against both parties, holding that the 
contract was not separable, but entire, and that Sexton, under 
the circumstances, was not entitled to recover the market price 
for his work and materials under quantum meruit, but that 
their value must be determined by the stipulations of the con- 
tract so far as those stipulations could be applied. 

There is another point in which a contract may be divisible. 
Besides providing for the execution of successive portions of 
the work, all building contracts divide the description of the 
work to be done into a great number of separate stipulations 
regarding the class of materials and the sort of workmanship 
to be used in every part of the building, and such a contract, 
even if not separable into portions following each other suc- 
cessively in point of time, might be conceived as separable into 
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Butts Of. a number of independent agreements as to materials and work- 

iSoaiii.410. manship, the violation of one of which need not necessarily 
involve the forfeiture of all. If the latter view of the subject 
can be taken, the contract is divisible ; but, if all the stipula- 
tions must stand or fall together, it is entire. 

It is obvious that the question whether a building contract 
is an entire one, so that the builder is entitled to no pay unless 
he carries it out in every particular, or is to a certain extent 
divisible, so that he can get something for his work, even if it 
is not completed exactly as the specifications require, is a very 
important one ; and it is one on which the courts have spent a 
great deal of time, without, however, coming to any very 
definite conclusion ; and it will, perhaps, make the presenta- 
tion of the law on the subject more clear to refer first to the 
decisions which take the view most unfavorable to the builder, 
and then to those which incline to the opposite side, mention- 
ing last some which endeavor, not very successfully, to adopt 
both views at once. 
tod^M. The leading case on the subject in this country is that 

17N. Y.i73. known as Smith vs. Brady, which was decided in the New 
York Court of Appeals some years ago. As the decision in 
this case reversed that of two courts below, and was very fully 
explained by the judges, it will be of advantage to describe it 
at considerable length, particularly as it is frequently referred 
to in building suits. In this case, a builder, by two agreements, 
contracted to furnish materials and build three cottages, with 
out-houses and fences, in accordance with certain plans and speci- 
fications, except where otherwise provided, in the best, and most 
workmanlike manner, and to the entire satisfaction of certain 
architects named in the contract It was further provided that 
their decision upon questions of extras and omissions should 
be final. For this work the defendant agreed to pay the 
plaintiff $4,900, of which a part was to be paid from time to 
time as the work progressed, and the balance '* when all the 
work should be completed and certified by the architects to 
that effect." 
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The answer to the plaintiff's petition averred that the plain- ^S"^^'* 
tiff had not performed the covenants on his part ; that the 17 N. r. its. 
work was not done in the most workmanlike manner, or to 
the satisfaction of the architects ; that the materials furnished 
were of inferior quality ; that the plaintiff never procured the 
certificate of the architects, or either of them; and that, in 
regard to extras, the defendant had disputed the plaintiff's 
charges, and had offered to submit them to the architects, as 
agreed, but the plaintiff had refused to submit them. 

The plaintiff, in reply, admitted that he had never procured 
the certificate of the architects, in consequence of the unreason- 
ableness and frivolous objections of said architects, or one of 
them, in refusing to give any certificate. He admitted that 
the work was done, and materials furnished, except for extra 
work, under the contract 

The case was first tried before a referee, who found that 
there were omissions and deficiencies in the work and materials, 
and that the loss to the defendant thereby amounted to 
$212.57; that the plaintiff had done extra work and furnished 
materials therefor, to the value of $295 ; and that the defend- 
ant in June (the contract was to be completed May 1) took 
possession of the three cottages, without objection at the time, 
and appropriated them to his own use. He reported that, 
after making the proper allowances and deductions to the 
parties respectively, the plaintiff was entitled to judgment for 
$1,934.43, some payments having already been made on the 
contract. 

The defendant appealed from the decision of the referee to the 
Supreme Court, which approved the referee's judgment ; and 
he then appealed to the Court of Appeals, which reversed it. 

It appeared from the evidence that the specifications called 
for nailing-joists in the frame twelve inches apart from centres, 
but that they were actually placed sixteen inches from centres ; 
also, that whereas the contract required the third floor beams 
to be sixteen inches apart, they were actually placed twenty- 
four iuches apart. About 200 joists, in all the buildings, 
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besides the beams, were saved in this way. The plaintiff, to 
meet this evidence, produced testimony tending to show that 
the houses were sufficiently strong; that the joists and beams 
were placed at the distances customary in that neighborhood, 
and that the defendant was not really injured at all by this 
violation of the contract. No other variation from the specifi- 
cation is mentioned in the report, and these would probably 
account for the referee's deduction of $212.57. No explana- 
tion of the omissions was given, nor was any evidence offered 
to show that they were not intentional. 

The Court of Appeals, in reviewing the case, set itself this 
question : '* In a building contract, where performance is to 
'' precede payment, and becomes a condition thereof, can the 
" builder, having failed to perform on his part, recover for his 
<' work or materials, making the other party a compensatory 
'^ allowance for the wrong done him, it being also a further 
" condition of the question that the employer chooses to occupy 
" and enjoy the erection, rather than to remove or require the 
" builder to remove it from his premises ? " The Court cited 
decisions both in the negative and the affirmative. In Ellis 
VB, Hamlin, tried before Chief Justice Mansfield, the plaintiff, 
a builder, had omitted to put into the building certain joists 
and other materials. Failing to prove performance of the 
contract, he resorted to a general count for work, labor and 
materials, claiming that the defendant, having the benefit of 
the houses, was bound at least to pay for them according to 
their value. *<But Chief Justice Mansfield repudiated that 
<< doctrine. He said, *• The defendant agreed to have a build- 
<< < ing of such and such dimensions. Is he to have his ground 
** * covered with buildings of no use, which he would be glad to 
" < see. removed ; and is he to be forced to pay for them besides ? 
'^ ' To be sure, it is hard that a man should build houses, and 
" * not be paid for them ; but the difficulty is to know where 
" * to draw the line ; for, if the defendant is obliged to pay for 
" * one deviation from his contract, he may equally be obliged 
*• * to pay for anything, how far soever distant from what the 
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" * contract stipulated for ' ; and the plaintiff was non-suited." 
The Court of Appeals went on to say that <* the supposed 
^Hiabilitj of a person who enters and occupies a building 
" erected on his ground to pay the builder, although the latter 
'< failed in performing his contract, has always been referred to 
'* the general doctrine that benefits received and retained under 
^^ a contract must be paid for without regard to the conditions 
^* of the contract itself. I am confident that no case can be 
" found in which the building-contractor's right to recover has 
<' been maintained on the ground that the owner, by the mere 
<< possession and occupancy of the building, has waived the 
"condition of performance." "In this State (New York) 
*^ the sanctity of contracts, in this respect, at least, has been 
" strictly maintained, and no encouragement has ever been given 
" to that loose and dangerous doctrine which allows a person 
" to violate his most solemn engagements, and then to draw 
" the injured party into a controversy concerning the amount 
" and value of the benefits received. ... If the owner, having 
" regard to strength and durability, has contracted for walls of 
"specific materials, to be laid in a particular 'manner, the 
" builder has no right to substitute his own judgment for that 
" of others. Having departed from the agreement, if perform- 
" ance has not been waived by the other party, the law will not 
" allow him to allege that he has made as good a building as 
" the one he had engaged to erect. He can demand payment 
" only upon and according to the terms of his contract ; and if 
" the conditions on which payment is due have not been per- 
" formed, then the right to demand it does not exist." 

" Cases of this kind," the Court continued, " must not be 
" confounded with others having perhaps a slight resemblance, 
" but no real analogy. ... If A. should agree to make and 
"deliver to B. a carriage of a particular kind, and should 
" make a different one, B. may elect whether he will take it or 
" not. Until he so elects, he has no property in the fabric. 
" If he voluntarily accepts it, he either waives the objections 
" which he might make to it, and is liable to pay for it under 
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Snd^vf. " the contract, or he must pay for it on its own merits, as if 
17 N. Y. Its. ^* there had been no previous contract. But where the owner 
*' must, in the nature of things, receive the benefit of the par- 
*' tial performance of the contract, he is, if the contract so pro- 
'^ vides, under no obligation to pay anything unless the contract 
'^ is completed. Thus, if one engages to labor for a year, al- 
" though the employer receives the benefit of. each day's labor, 
'^ he is not bound to pay anything if the laborer without just 
''cause abandons his service before the year has expired. 
'' Also, if one contracts to plough twenty acres of land, and 
'' abandons the work after ploughing nineteen, he can recover 
'' nothing, although the owner plants and cultivates the nineteen 
'' acres, for the reason that the owner cannot reasonably do other- 
'' wise. ... He is not obliged to abandon his field in order to 
'' be enabled to insist on the condition of the contract." So 
with building contracts. *' The owner of the soil is always in 
'' possession. He is not in a situation to elect whether he will 
« or not accept the benefit of an imperfect performance. He 
" cannot reasonably be required to tear down the building in 
'' order to stand upon the contract, and there is no rule of law 
'' against his using it without prejudice to his rights. Moreover, 
'' as being annexed to the soil, the building is his property, and 
'' the builder would have no right to remove the brick, or stone, 
" or lumber, after annexation, even if the employer should un- 
" justifiably refuse to allow him to proceed with the work." 

" It is true that contracts embrace a variety of particulars, 
'' and that slight omissions and inadvertencies may sometimes 
" very innocently occur. These should be indulgently regarded, 
"and they will be so regarded by courts and juries. But there 
" can be no injustice in imputing to the builder a knowledge 
" of what his contract requires, nor in holding him to strict 
" performance. ... If he fails to perform, when the require- 
" ment is plain, and when he can perform if he will, he has no 
" right to call upon the courts to make a new contract for him ; 
"nor ought he to complain if the law leaves him without 
" remedy." 
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The Court, therefore, held that the evidence to show that the Smith v«. 
houses, as buUt, were sufflcienUy strong, and the timbers nl'^ir^. 
placed at distances customary in that neighborhood, was im- 
properly admitted, and that the plaintiff was not entitled to re- 
cover for his work and materials, even upon making to the 
defendant an allowance for the breaches of the contract, to be 
adjusted according to some principle of equity. 

Another somewhat noted New York case extends and Gwrtor" 

explains the doctrine held in Smith vs. Brady. One Gugerty, 4Barb.ei4 
a mason, agreed in writing to provide materials, and execute 
certain work '^ in a good, substantial and workmanlike manner, 
in strict conformity with plans and specifications prepared by 
E. J. Webb, architect," so that the house might be completed, 
if the carpenter sh6uld be guilty of no default, on or before a 
certain day. In consideration of this, the owner. Smith, 
agreed to pay $5,900, by instalments, each payment to be 
made when the architect should certify in writing that the 
work had been performed which entitled Gugerty to such pay- 
ment. The owner " reserved the right to alter, add or omit 
either workmanship or materials," and to '* pay and allow a 
fair valued price for any addition or alteration so ordered that 
may add to such contractor's expense " ; and he also '^ made it 
a right to claim a fair valuation for either workmanship or 
materials which, by a written order, delivered to tho contractor 
by a third person, he, the owner, should think proper to have 
omitted." But it was agreed that '^ no such deviation from the 
original plans should impair the contract between the said 
parties, or destroy its binding influence or validity." 

The owner ordered verbally a considerable amount of extra 
work, and also verbally directed omissions to be made. The 
house was not finished until long after the contract time. 
The architect gave his final certificate as follows: "I pro- 
nounce the houses finished, and if not literally so in every 
punctilio, they are done in that manner that, was I the owner, 
I would accept them for myself." 

Smith kept back a part of the price for the contract and 
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Smith v§, extra work, on the ground of delay, and said also that no writ- 
4 Barb. lii. ten order bad been given for the extras, and that the architect's 
certificate did not set forth that the work had been performed 
according to the plans and specifications. 

Gugerty sued for his money, and recovered it. In its deci- 
sion, the Court said, " The parties to building contracts appar- 
'^ently differ most widely in reference to their obligations. 
^' The builder seems to suppose that, while he adheres gener- 
*^ ally to the plan which is prescribed for him, he b at liberty 
'< to disregard minute and unimportant particulars ; while the 
« owner imagines that a departure from such plan in any re- 
'^ spect, although it may be the effect of accident, and of no 
« possible injury to him, exonerates him from the obligation to 
^' make any payment which is in terms made dependent upon 
" the full performance of the contract. Both are wrong. . . . 
^< A substantial compliance, without any intentional variation, 
<< should in all cases be considered as a full performance of a 
" condition, whether precedent or consequent." 

With regard to the delay, the Court said : " Taking the old 
** work and the new together, Gugerty never agreed to perform 
" the whole within the time specified in the contract. An ex- 
" tension of the work called for, and justified, an extension of 
*' time. But if there had been no additional labor, the pro- 
'* traction of the time, if assented to by Smith, would not im- 
" pair Gugerty*8 claim. This assent need not be in writing," 
and here Smith, by making no complaint of the delay at the 
time, tacitly assented to it. 

As to the absence of written orders for changes, although 
there was no positive evidence that Smith ever verbally ordered 
all of those made, he certainly saw them made, without objec- 
tion, and ordered at least many of them himself. On one oc- 
casion, where he had given verbal orders for extra work, and 
Gugerty objected that the contract required a Mrritten order, 
and said that he had done enough without a written agreement, 
and should do no more. Smith called a witness, and in liis . 
presence, and in that of the architect, said, " Whatever extra 
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work you do for me, I will pay you for it" And the archi- 
tect said, ** Mr. Gugerty, that is as good as a written order to 
you, and I will see it right to you." The Court mentioned this 
evidence, and observed : " Moreover, Smith claims deductions 
" for omissions, without proof of written orders, and the infer- 
" ence is clear that the parties mutually waived the provision 
" requiring a written memorandum for extra or omitted work." 

As to the insufficiency of the architect's certificate, the Court 
held that, as Smith had by his own acts, or with his consent, 
made it impossible for the architect to certify that the work 
was done according to the specifications, he could not object 
that the certificate was insufficient. 

There are indications that the contract in this case was not 
drawn in the ordinary way in regard to certain points, such, for 
example, as the provision for extension of time in case of extra 
work ; so that some parts of the decision would be modified, if 
applied to the forms of agreement which architects now gener- 
ally use. However, the principles laid down by the Court are 
valuable, and are well summed up in the report, as follows : 
*< Parties to building contracts should be exact in the fulfil- 
ment of their agreements, even to the smallest particulars ; and 
if they wilfully or carelessly depart from any one of them, they 
should incur the penalty, however severe it may be. But if a 
party, while acting in good faith, and with a determination to 
do all that he has contracted to do, unintentionally, and with- 
out any negligence, happens in some trifling matter to vary or 
depart from the terms of the contract, the law is not so severe 
and exacting as to deprive him of all compensation. It ever 
regards the substantial rights of the parties, but overlooks 
trivial and unimportant matters. 

" Where, after the making of a building contract, additions 
to the original specification are made, at the request of the 
owner, and requiring additional time, the time limited for 
the completion of the contract will be deemed to have been ex- 
tended, by mutual agreement of the parties, if an extension is 
necessary for the protection of the contractor." 
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As before observed, this doctrine would not apply to a case 
in which the contract itself specified in what way, and under 
what conditions, the time for completion should be extended, 
or to one which expressly provided that it should not be ex- 
tended under any circumstances. In such cases, the parties 
having themselves agreed upon the rule by which they will be 
governed, the courts will not interfere with their agreement. 

Just how much variation from the plans and specifications 
would, under this stricter theory of the entirety of a building 
contract, be regarded as *' unintentional or inadvertent," so 
that the Court would still consider that the contract had been 
*^ substantially " complied with, is a rather indeterminate point, 
although an important one; and perhaps nothing better can 
be done to illustrate it than to collect a number of actual de- 
cisions, the account of which, if tedious to the general reader, 
will be all the more valuable to persons in need of suggestions 
on the subject for being somewhat minute. 

A block of stores was built under contract in New York. The 
city gave the contractors the wrong grades for the sidewalk, 
so that the stores were set a step higher than they should have 
been. The contractors, during the progress of the work, 
pointed out the mistake, and explained to the architect, and to 
a representative of the owner, the cause of it. No complaint 
or objection was then made by either. When the buildings 
were completed, the architect gave his certificate for the final 
instidment of the contract price, and a part of the instalment 
was paid. Payment of the balance was, however, refused, on 
account of the mistake in setting the buildings. The suit of 
the contractors for their money was carried to the Supreme 
Court, which decided in their favor. The Court said, " Where 
" there has been no wilful departure from the terms of a build- 
'^ing contract, nor any omission in essential parts, and the 
"laborer has honestly and faithfully performed the contract, in 
« all its material and essential features, he will not be held to 
« have forfeited his right to remuneration by reason of mere 
" technical, inadvertent and unimportant omissions or defects. 
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^' A substantial compliaDce with the contract is all that is re- 
'< quired to entitle the builder to his reward." 

Where a contract had been made for altering a house, the 
price for the work, as fixed by the contract, being $550, with 
board for the contractor and his workmen, and fodder for his 
horse, it appeared, after the work was finished, that the roof 
and chimneys were not well supported ; that the folding-doors 
were not well hung, and their casings were not well fitted ; that 
the tarred paper and clapboards were in some cases not well 
put on, and that one door and casing was set so that the door 
would not shut. The referee appointed by the Court found 
that, notwithstanding these omissions, for which he thought that 
$100 should be deducted from the contract price, the contract 
had been substantially performed. 

The owner, probably thinking that a contract could hardly 
be said to have been ''* substantially performed " by a contrac- 
tor who had left out about one^ixth of what he had agreed to 
do, appealed, and this insignificant controversy was carried 
to the highest court in the State of New York, which sustained 
the decision of the referee. 

In another case, where the amount of the contract price b 
not stated, the referee found that the contract had been sub- 
stantially performed, but that $150 should be deducted from 
the contract price as recoupment to the owner for work defec- 
tively and insufficiently performed. The owner appealed, 
claiming that the amount of recoupment allowed by the referee 
showed that the contract had not been substantially performed ; 
but the Court of Appeals held that ^< the amount allowed was 
^^ not such as to show that the finding of substantial perform- 
*' ance was unsustaioed by evidence." 

In another New York case, the contractor for a house 
omitted to put cornices and centres as specified in some of the 
rooms, and left out the hair from the deafening mortar; and 
oue of the stone lintels was imperfect ; but the referee found 
that the contract had been substantially performed, and his 
decision was sustained. 
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In another instance, there were defects to the value of $200 
in certain plastering, the whole amount of the contract being 
$11,700. The architect refused, on account of the defects, to 
give a final certificate, but the referee found that the contract 
had been substantially performed, and that the contract price 
should be paid, deducting $200 for the defects. The fact that 
the architect's certificate was not produced, as required by the 
contract, the referee accounted for by finding that it had been 
unreasonably and improperly refused. The Ck)urt of Appeals 
sustained the decision of the. referee, both as to the substantial 
performance of the contract, and the right of the plaintiff to 
recover without the certificate of the architect, saying that 
'^ an unreasonable refusal on the part of the architect in such 
'< a case to give the certificate dispenses with its necessity." 

On the other hand, where a man in New York agreed to 
strip the earth from a certain area of quarry land, and aban- 
doned the job, leaving a strip from three to ^yq feet wide un- 
finished, and when the owner asked him to come back and 
complete his work refused to do so, it was held that, the work 
having been intentionally left unperformed in a substantial par- 
ticular, he could recover nothing for what he had done ; and 
where a contract had been made to construct a building in a 
good, substantial and workmanlike manner, for a certain price, 
to be paid on the completion of the building, but the contrac- 
tor built it so unskilfully that the walls were unsafe, and could 
not be made safe without rebuilding a considerable portion, 
estimated at two-fifths of the whole, and the owner refused to 
accept the work, it was held that the contractor could recover 
nothing. 

In Minnesota, one Bixby agreed with Williamson to build 
a brick party-wall along the line between them, one-half to be 
on land of each ; the cellar wall to be of stone, and the wall 
above to be of brick, 70 feet long, 28 feet high and 12 inches 
thick. The price was to be paid when the wall was completed. 
Bixby built the wall as agreed, except that at the front of the 
wall, above the basement, he put a stone pilaster 13 feet high, 
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16 inches wide and 10 inches deep. Williamson refased to pay 
for the wall, on the ground that it had not been built as agreed ; 
and was sustained by the Supreme Court, which held that the 
building of the wall in this manner was not a compliance with 
the contract, so that Bixby could recover the price. 

This seems like a ratl^er hard case, especially as Bixby 
appears to have been equally interested with Williamson in the 
wall, and to have put the pilaster in front as a portion of a 
stone fa9ade which he expected to join with Williamson in 
building at some future time ; but all Courts, even where the 
milder theory of the law prevails, are disposed to look with 
disfavor on intentional variations from the agreement ; and in 
another Minnesota case it was held that ^'The doctrine of 
^^ substantial compliance with building contracts does not apply 
<^when the omissions or departures from the contract are 
^' intentional, and so substantial as not to be capable of remedy, 
'* and that an allowance out of the contract price would not 
" give the owner essentially what he contracted for." In this 
case, the builder, by fraudulent collusion with the superintend- 
ent, cheapened the building by omissions of work contracted 
for. The Court held that there could be no recovery, either 
for whole or part performance, although the owner had taken 
possession and was occupying the building. 

In Kansas, as in Minnesota, the stricter view appears to be 
held. A man contracted to put down 2'' x 6'' sills for a side- 
walk. He actually put down 2'^ x 4" sills of pine. In a suit to 
recover the value of what he had done, on quantum meruit, 
the Supreme Court held that he could recover nothing. 

In Michigan, the law appears to be in a rather uncertain 
condition. A builder in that State made a contract for the 
erection of a church. In the course of the work he made 
the following changes from the plans and specification: 1. In- 
stead of fifteen windows, he put in only thirteen. 2. Instead 
of one-and-one-half-inch flooring, he used one-and-one-fourth- 
inch. 3. Instead of two-inch doors, he put in doors one and 
three-fourths inches thick. 4. Instead of four posts under 
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the gallery, he put two. 5. Instead of three-by-eight studding 
throughout, he used some two-by-eight studs. 

There was some reason to suppose that the change in the 
number of windows was agreed to by the church authorities ; 
but no order was given for the other changes. When the 
building was done, the church authorities refused to accept or 
pay for it. The contractor sued for the contract price, less the 
cost of making good the deficiencies, this being what is gener- 
ally allowed by the Courts in those States where the stricter 
view of the entirety of building contracts is not held. The 
Supreme Court held, however, that, whereas, the law of 
Michigan is that a man should pay for that of which he has 
taken the benefit, even though it is not just what he contracted 
for, yet *'a man cannot be compelled to take and use one 
" thing, when he bargained for another, and declines to receive 
" the substitute tendered.'' 

The decision to which the Court referred as establishing the 
law in Michigan on the subject was one given in a case where 
a man agreed to cut all the pine timber off an eighty-acre lot, 
pile it in a certain way on the bank of a creek, and remove the 
obstructions between the piles and the creek, for a certain 
price. He did not cut all the pine timber, and did not pile the 
logs in the manner agreed, or clear away properly the obstruc- 
tions between the piles and the creek. Payment for the work 
was refused, on the ground that the contract had not been ful- 
filled. The plaintiff sued to recover on quantum meruit, claim- 
ing the contract price, less what it would cost to complete the 
contract. The defendant introduced evidence to show that 
the work was not worth the contract price. This evidence was 
excluded by the Court below, which charged the jury that if 
there had been a partial performance of the contract, from 
which the defendant derived benefit, the plaintiff was entitled 
to recover the contract price, deducting any damages which the 
defendant had sustained by reason of non-performance. It 
will be observed that this is just what was claimed by the con- 
tractor's counsel in the later case ; but the Supreme Court, in 
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the earlier one, rejected this theory, holding that the charge Alien r«. 

to the jury in the court below and the exclusion of the evi- 5 Mioh. 440I 

dence offered were both erroneous. The jndges said, in their 

decision, '< When a party fails to comply with an agreement, 

*^ unless it is apportionable (or divisible), the rule is well 

*< settled that he cannot sue upon the agreement, or recover 

^'upon it at all. And under the strict common-law rule he 

** was remediless. But the doctrine has now grown up, based 

*' upon equitable principles, that where anything has been done 

^^ from which the other party has derived substantial benefit, 

'* and which he has appropriated, a recovery may be had upon 

*' a quantum meruit^ based on that benefit. And the basis of 

«< recovery is not the original contract, but a new implied 

''agreement, deducible from the delivery and acceptance of 

*^ some valuable service or thing. . . • 

'' Taking this as the basis of recovery, there certainly could 
" be no good reason for allowing a party who is in default to 
''recover in any case more than his work or goods may be 
" worth ; for that would allow him to speculate out of his own 
" fraud or default ; and he should not be allowed more than 
" the same could be obtained for from any one else. To allow 
" him the contract price for what is worth much less would not, 
" in any sense, be allowing a quantum meruit" 

The Court laid down its rule for such cases as follows : 

" The defaulting plaintiff can in no case recover more than 
" the contract price, and cannot recover that if his work is not 
" reasonably worth it, or if, by paying it, the rest of the work 
"will cost the defendant more than if the whole had been 
"completed under the contract. The party in default can 
" never gain by his default, and the other party can never be 
"permitted to lose by it ; and the price thus determined is the 
" true amount recoverable on a quantum meruit,*' 

In support of this view, the Court quoted an English deci- 
sion, which says, that " In some cases, a special contract, not 
" executed, may give rise to a claim in the nature of a quantum 
" meruit ; e, g.y where a special contract has been made for 
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i^lbbin "g«><>^> and goods sent, not according to the contract, are re- 
5 Mich. 44^. *• tained by the party. Then a claim for the value on quantum 
*^ valebant may be supported; but then, from the circum- 
^* stances, a new contract may be implied/' 

The report of the early Michigan case does not make it 
quite plain, but it seems as if the logs were cut on land of the 
defendant. If so, there is an essential difference between this 
and the question presented to the English Court. In the 
latter, the defendant, on receiving goods differing from those 
which he had ordered, might have sent them back, and he 
would then owe the plaintiff nothing, while the plaintiff would 
owe him reimbursement for whatever damage might have been 
caused by the failure to deliver the goods ordered ; but, having 
free choice as to what he should do, he chose to keep the goods 
sent him, and might reasonably be assumed to have, by that 
act, made, by implication, a new contract to pay for them. 
With the owner of the logs in Michigan, so far as can be 
judged from the report, the case was quite different. His trees 
had been cut down in a way which he did not wish, and had 
not contracted for ; he could not have them replaced on their 
stumps, nor could he be expected to throw away his property. 
His only recourse was to take it and make the best of it ; and 
his position was therefore quite unlike that of the buyer of 
goods, who is free, either to put himself back into the condi- 
tion in which he was before the contract was made, or to take 
different goods in place of those agreed upon ; and exactly 
similar to that of the owner of land on which a house has 
been built in violation of the contract, but who, not being able 
to abandon his land, or clear the building off it, has not that 
freedom of action which would seem to be, by the more logical 
reasoning of Smith vs. Brady, necessary to the creation of a 
new implied contract. In Martin vs. Houck, the Court seems 
to have interpreted the earlier decision according to the stricter 
view, but there are other cases in Michigan where some uncer- 
tainty appears to be shown. 

In Pennsylvania, the law on this subject is laid down in the 
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case of Miller vs, Phillips. A contract between Miller & 
Phillips provided that Phillips and another should build a 
three-story brick house for Miller, for the sum of $1,200 ; $100 
to be paid when the cellar was walled, and the rest when the 
house was finished. It was also agreed that the building 
should be executed agreeably to certain plans and specifications 
annexed to the contract, and should be finished by the follow- 
ing April. The contract was dated October 16. In Febru- 
ary, the contractors had erected and roofed in the building, but 
it was so badly constructed that it could with difficulty be made 
to sustain a roof ; and the person employed to plaster it aban- 
doned his work and refused to proceed, for fear that the walls 
would fall down. The work was then suspended, and on Feb- 
ruary 28 Miller gave written notice to the contractors that he 
intended to hold them to full and faithful compliance with the 
contract ; that the building as erected was not a good and sub- 
stantial building, nor as contemplated by the contract. He 
specified that the materials, or most of them, were bad, and the 
house not built in a workmanlike manner ; that it was so loosely 
and inartificially erected that it would be absolutely dangerous 
to occupy it. He said, further, that the contractors must under- 
stand that he did not intend to take any such building off their 
hands ; but if the contract was not completed at the proper 
time, and in the proper manner, he would hold them responsi- 
ble for all damages that he might suffer in consequence of its 
non-fulfilment. 

On April 27 Miller was informed that the contractors were 
about to pull down a portion of the walls and rebuild them, 
and gave them the following notice : 

Mechanicsbubo, 27th April, 18S7. 
Mbssrs. Phillips & Kino: — 

Gentlemen, — You appear determined to persist in going on with the 
house you commenced for me, under an article of the 16th of October, 
1856, notwithstanding the constant and repeated notices that I have 
given you that I will not take it off your hands, and that I consider our 
contract at an end. You appear determined now to tear down part, and 
rebuild. I therefore again notify you that I have no contract with 
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Miller r», you for that purpose ; that I consider our contract of the 16th of October, 

»lP^^b^2l8. ^^^' *' *° ^^^ ^^ ***® !«' <>' ''^P"^ 1^7 ; that I will Uke no house that 
you may now build, fix or patch up ofF your hands ; but that I will hold 
you responsible for damages for a non-compliance with your contract 
You are also hereby notified to remove all materials belonging to you ofF 
my lot, as I want the immediate possession of it ; otherwise I will be 
compelled to bring an action against you. Respectfully yours, 

JoHK Miller. 

The contractors, notwithstanding this notice, went on, and 
palled down and rebuilt two of the walls, including part of the 
foundation, and proceeded to finish the house, which was com- 
pleted in July, 1857, and Miller appears to have taken posses- 
sion and occupied it They then brought suit on the contract, 
alleging that the house was now a good and substantial build- 
ing, and finished according to the contract 

The witnesses for the contractors testified that the house was 
now " a good common job," while the witnesses for Miller said 
that it was built in an unsafe, unskilful and unworkmanlike 
manner. The plaintiffs were allowed to show that the weather 
during the construction of the building was very severe. The 
Court below gave judgment for the plaintiffs for $750. 

On appeal, the Supreme Court reversed the decision. It 
said : <^ The contract in this case was entire, and recovery must 
*^ rest on performance, or not be allowed at all. If there be 
*'no performance within the time, the contract may be re- 
^'scinded. If there be substantial performance, with only 
« minor deficiencies, it may not be. If there be defective, 
'* negligent or worthless performance, it can only be placed in 
*' the category of non-performance ; to be treated, as in fact it 
<'is, as no performance or part performance whatever. . . • 
*^ After the time was out • • . Miller gave them notice not to 
<< proceed any farther, that on account of their worthless com- 
^'pliance with their contract he chose to rescind it, and he 
<<gave them an opportunity to place themselves in statu quoj 
**by inviting them to remove their material from the premises. 
*^ Under the facts disclosed by the evidence, he had a full right 
** to do so, and it was necessary, if he wished to protect himself 
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**froin being liable for what they might do thereafter. It MUierw. 
"was a case in which the uudispated evidence showed that 8iPeim.8t/2i8. 
" there was no performance, not merely a case of imperfec- 
" tion, bat of total deficiency, so far as they had gone, and the 
" work mast be done over again to be of any value as a dwel- 
" ling-house. The employer was not bound in law or morals 
"to give them another trial of their care and skill. Notwith- 
" standing the notice, they proceeded with the work, and fin- 
dished it, as already stated, about the first of July. Having 
" disregarded their contract, and the notice of their employer, 
" they proceeded, at their peril, to rebuild the house. And if 
" the evidence on another trial shall make out that the work 
"done between the 16th of October and the 1st of April was 
" done in an unskilful and negligent manner, and it was not a 
"substantial compliance with the contract, they will not be 
" entitled to recover in this suit. 

" We think that the principle of recovery laid down by the 
" learned judge (of the court below) — that if it was a house 
"inferior to what the contract required, but of value to the 
" defendant, the plaintiffs might recover — was quite too liberal 
"to insure full performance by contractors. A work, . . . 
"though radically defective, might be esteemed of value to 
" the employer, and if he should, upon this rule, be bound to 
"pay for it, it would be a virtual substitution of one thing 
" for another, a liability to pay for what was not contracted 
"for, and a failure to obtain what was the object of the 
" stipulation. The law calls for honest, substantial perform- 
"ance, regardless of trifling defects, when passing upon that 
"question, and the judgment of men will always determine 
"what will be a sufficiently close compliance with the require- 
"ments of the stipulations to insure substantial justice. 

"The unfavorable state of the weather," the Court saidy 
" if it may be fairly presumed to have had the effect, against 
"all due diligence of the party, to delay his operations, may, 
" in many cases, be evidence ; . . . but as the contractor takes 
" the risk of the season when he undertakes to perform work 
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" at an unfavorable time it should be received with great 
<^ caution, and only in aid of a clear equity on his part. He 
" must have done hb whole duty before it should be allowed 
" to mitigate damages in his favor." 

In Arkansas the law has been stated as follows : '^ Where 
'* there is an entire contract for work, at a stipulated price for 
'< the whole, and part only is performed, there can be no 
" recovery ; but if accepted, or if the work necessarily enures to 
<' the defendant's benefit, the plaintiff should recover the con- 
" tract price less the amount necessary to complete the work." 

Even where the work done costs more than that contracted 
for, the person who does the work runs a serious risk of 
not being able to get his pay for it, if the deviation from 
the contract was intentional. A contract was once made for 
the erection of a saw-mill, to be 50 feet wide and 100 feet 
long. The contractor, for reasons of his own, built it 100 
feet long and 78 feet wide. When it was done the owners 
refused to pay for it. The plaintiff proved that, as built, the 
mill cost more, was of greater value, and was better adapted 
to the purpose for which it was to be used than it would have 
been if built according to the contract. The Court rejected all 
these representations, and held that the structure was not a 
substantial compliance with the contract, and nothing could be 
recovered. 

In a New Jersey case, the judge, in giving his decision, 
made an admirable comparison of the doctrines held by the 
courts of different States on the subject. 

In this case, a contract had been made for the erection of a 
house, in accordance with certain plans and specifications, for 
the sum of $26,880. The house was not built as specifie<l. 
and the owner made some changes. After the house was com- 
pleted, suit was brought by the builder for $13,005.74, as 
balance due under the contract and money due for extra work. 
The owner refused to pay it, on the ground that the contract, 
which was under seal, was entire, and that, as the work had 
not been done according to the contract, or accepted by him^ 
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DOthiDg was due. It was proved that the roof leaked on 
account of the specification not having been followed, and 
there were other serious variations from the contract, which 
were not denied by the contractor ; but the owner had occu- 
pied the house and given some evidences of having virtually 
accepted it. The judge before whom the case was tried in- 
structed the jury that the plaintiff might establish his claim in 
this form of action either (1) by proof that the contract had 
been, by the agreement of the parties thereto, so deviated from 
as to evince that the contract was abrogated or abandoned, 
and that the work directed by the owner was done under 
another and implied contract ; or (2) by proof that the defend- 
ant, notwithstanding substantial discrepancies between the 
building as completed and that required by the contract, 
accepted and retained the same, and derived benefit therefrom. 
In regard to the first point, however, the attention of the jury 
was directed to the meagreness of the evidence in relation to 
it, and the judge observed to them that, as the contract itself 
provided for deviations and changes of plan, they could not 
properly draw the conclusion that the contract was abrogated 
merely from such deviations and changes. 

In regard to the second point, the judge explained that 
'^ Where a defendant has accepted the work and materials f ur- 
uished by a plaintiff, has taken possession of and derived 
benefit from such work and materials (although there was a 
special contract) under such circumstances as amount to ac- 
ceptance, the law implies a promise on the part of the defend- 
ant to pay such remuneration as the benefit conferred on him 
is reasonably worth, and, to recover that quantum of remunera- 
tion, an action of indebitatus assumpsit is maintainable." ''This 
rule," the judge said, ''applies to buildings on land of the de- 
fendant, as well as to mere personalty. The principal ques- 
tion is, if there has been acceptance of the building by a de- 
fendant. Mere naked occupation of a building erected on the 
land of the owner does not, by itself, waive the special con- 
tract unless the possession is coupled with some act or some 
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Bosarthvf. laDguage from which acceptance and acquiescence may be 
10 Vr. 804. reasonably inferred." The jury were required to find whether, 
in the present case, the house had been thus virtually accepted 
by the owner, and found, from the evidence, that it had been. 
The Court thereupon gave the plaintiff judgment for his claim, 
deducting $300 as the amount to be allowed for the deviations 
from the contract. 

The defendant appealed to the Supreme Court, objecting, 
through his counsel, particularly to the charge of the judge to 
the jury in the court below about the virtual acceptance of the 
building. In regard to this, the judges of the Supreme Court, 
in their final decision, said : ^* It will be at once perceived that 
"the consideration of the subject brings up several of the 
** vexed questions respecting the rights and liabilities of parries 
" to a contract for the erection of buildings on land. Such a con- 
*' tract deals with a subject-matter of a peculiar nature. When 
*' an agreement for the manufacture of a chattel out of mate- 
" rials furnished by the maker is not performed according to 
" its terms, the remedy of the party for whom it is made seems 
"perfect, and the rejection of the chattel, while completely 
*' protecting him, does no injustice to the maker, for it leaves 
"in his hands the materials with which his labor has been 
** united. But when, under a contract for building, labor aud 
'< materials of the builder are put into an edifice immovably 
"afilxed to the lands of another, and the title to which goes 
"with such lands, the right of rejection, while it may be said, 
" theoretically, to exist, is difficult to enforce in practice with- 
^'out apparent injustice to one party or the other. If the 
** building be wholly unlike that contracted for, the owner is 
*' put to the delay and expense of removing it from his land, 
"which it encumbers. If, as is more usual, the building U 
" not so unlike that contracted for as to permit the owner to 
"feel reasonably justified in removing it, or if he is driven 
"by necessity to use the shelter of the building, and if, by 
"protest and rejection, he may escape payment, yet, if the 
"building adds anything to the value of the land, eventually he 
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<< or his heirs become benefited thereby. These considerations Boiarth v$, 

Dudley, 

''have led to some contrariety of judicial views, as cases with isVr.aoL 
'' differing circumstances have been presented. 

" There is a line of cases, of which Ellis v$. Hamlin, decided 
"at nisi prtus by Chief Justice Sir James Mansfield, and 
"reported in 3 Taunt. 53, and Munro V9, Butt, 8 El. & Bl. . 
"738, in which the judgment of the Queen's Bench was 
"delivered by Lord Campbell, are examples. They hold that 
" when the contract remains open and unperformed, though in 
" slight particulars, no recovery can be had, either upon it, or 
" upon an implied contract. This line of cases was elaborately 
"reviewed by Judge Comstock in Smith v$. Brady, 17 N. Y. 
"173, and contrasted with cases in the New England States, 
" which seem at variance therewith. 

" The rigor of this rule has been frequently modified. Thus, 
**we find another line of cases holding that recovery upon 
"such and similar contracts will not be refused for mere 
"technical, inadvertent or unimportant deviations from the 
" terms, but that whenever there has been a substantial com- 
"pliance with the contract recovery may be had thereon, a 
" proper allowance or reduction from the contract price being 
"made for deficiencies. See Glacius v$. Black, 50 N. Y. 145 ; 
" 2 Addison on Contracts, Sections 864, 865 ; Cutler v$. Close, 
"5 C. & P. 337; Dallman vs. King, 4 Bing. N. C. 105; 
" Stadhard vs. Lee, 3 B. & S. 364. 

" A like variance of judicial views exists in cases where the 
" contract has not been so performed as to justify a recovery 
"thereon even under the modified rule above stated. On 
" examination, we shall find two classes of cases permitting a 
"recovery under such circumstances, as upon a quantum 
" meruit. One class adopts the view that recovery should be 
" had in such cases whenever the work and materials are of 
" any value to the owner of the lands to which they have been 
" afiixed, and that the proper measure of damages is the con- 
" tract price, deducting therefrom so much as the house was 
" worth less on account of variations from the contract. This 
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B^irth »f. « is the view of the Massachusetts courts, as expressed by 

UYr.soi. " Chief Justice Parker in Hay ward r*. Leonard, 7 Pick. 180; 

" Smith v$. First Congregational Church, 8 Pick. 178 ; and 

^^ see also Snow v$. Ware, 13 Met 42 ; Atkins vs, Barnstable, 

"97 Mass. 428; Fitzgerald V9. Allen, 128 Mass. 232. 

" The other class presents the view adopted by the Supreme 
"Court of the United S.tates in Dermott vs, Jones, 2 Wall. 1, 
^' which holds that while a contractor guilty of fraud, or having 
"wilfully abandoned the work unfinished, cannot recover in 
** any form of action, he may recover in assumpsit when he 
" has, in good faith, done work which, though not done accord-, 
^' ing to the contract, has been accepted by the owner. In this 
" event, it is also held that the recovery is to be founded, as to 
"amount, upon the contract price, making such deductions as 
** required by the contractor's deviation from the contract. 

" These cases do not differ so much as at first appears. Ih 
" the Massachusetts cases, the conclusion is put upon the 
" ground of a practical acceptance of the building on the part 
" of the owner. Thus, speaking of the distinction between the 
"manufacture of a chattel and the erection of a building, 
"Chief Justice Parker, in Hay ward vs, Leonard, says: *In 
^' ' such case the owner of the land necessarily becomes the 
" * owner of the building. . . . though the owner may at first 
" 'refuse to occupy, he, or his heirs or assignees, will eventu- 
" * ally enjoy the property.' He also declares that in cases of 
"a gross and fraudulent violation of the contract, as, for 
" example, where the building is wholly variant from the 
" contract, no recovery can be had except upon an express or 
** implied acceptance. He confines the rule to cases where 
" there has been an honest intention to go by the contract, and 
"a substantial execution of it, with variations comparatively 
" slight, 

" In each class of cases, acceptance is the basis of recovery. 
"One class, however, requires the acceptance to be actual; 
"the other assumes it to exist in all cases where value has 
**been conferred upon the property, and there has been no 



Digitized by 



Google 



THE BUILDER AND THE OWNER, 255 

<«crro88 or fraudulent violation of the contract; when such Bosarthw. 

. , . 1 . Dudley, 

"a violation occurs, actual acceptance is necessary to re- i5Vr. so*. 

"covery. ... In School Trustees v$, Bennett, 3 Dutch. 513,^ 

" this Court declared the necessity of an entire completion of 

^' such a contract as a condition precedent to the right to pay- 

<<ment of the contract price; hut this action was upon a 

" guaranty for the performance of a contract hy a huilder, who 

<< had, though paid part of the price, wholly failed to complete." 

^' The rule most agreeable to the principles governing con- 
** tracts is, it seems to me, this : When a contract for erecting 
'* a building has not been so performed that a recovery can be 
"had thereon, a recovery in assumpsit upon the common 
** counts for work and materials furnished in the erection will 
" only be permitted when the owner has actually accepted the 
^^ building erected. The view that assumes acceptance from 
^' the mere fact that the edifice adds value to the land on which 
*^ it stands, in my judgment, unduly restrains the force of the 
" contract of the parties, and deprives the owner of the right 
''to reject an edifice not in substantial conformity with its 
" terms. If thereby any apparent injustice seems done to the 
''builder, in retaining the materials put upon the property, it 
" is the result of his own default, to which he must submit. 

" Such acceptance by the owner may be express, or implied 
" from his conduct. It seems well settled that mere occupancy 
'^of the building by the owner, while appropriate, is neither 
"presumptive nor conclusive evidence of acceptance. The 
"reason is obvious. The building belongs to the owner of 
"the land on which it stands. As was said by Lord Campbell 
" in Munro vs. Butt, the owner cannot be appropriately said 
" to take possession of the building, for he has not been out of 
" possession of that which is thus affixed to his own land." 

The jury in the court below having found that the building 
had been accepted by the owner, it seemed, on the theory of 
the Supreme Court, that the contractor was entitled to recover 
something ; but the jud^e said that the deduction of $300 from 
the plaintiff's claim, which the Court below made, was not large 



Digitized by 



Google 



256 ARCHITECT, OWNER AND BUILDER BEFORE THE LAW. 



Bosarth p«. 

Dudley, 

15Vr.304. 



Pretb. Ch. v$, 

Hoqpes, 

66Md:606. 



Pinobae v$, 
Swedish Lnth. 

Gil., 
66 Ooim. 183. 



eDoogh in view of the circumstances, and a farther dedaction 
mast be made of $8,000, with interest from the time that the 
bailding was to have been completed, amounting in all to 
$4,790. If the plaintiff, he said, would remit $4,790 of the 
verdict which he had obtained in the court below, it might 
stand for the remainder* 

In Maryland, as in New York and New Jersey, the stricter 
view of the law seems to prevail. The Hoopes Artificial 
Stone Company agreed to cover a church with artificial stone, 
warranted not to come off, and to be of a gray color, like a 
certain sample. The work was done, but the coating proved 
not to be like the sample, and was streaked and spotted. The 
church people refused to accept or pay for the work; and 
the Supreme Court held that they were not bound to do so. 

In New England, as has been before observed, the law is, 
in theory, more favorable to people who fail to comply with 
building contracts. A contractor in Connecticut agreed to 
build a church according to certain plans and speciBcations. 
Partly by his error, and partly by that of the architect em- 
ployed by the church, the ceiling was made two inches lower 
than the plans required ; the windows were made shorter and 
narrower; the seats were made narrower, and there were other 
variations of minor importance from the contract The church 
authorities called attention to these changes and objected to 
them, but occupied the building when it was done; claiming, 
however, that a deduction should be made from the contract 
price equal to the cost of making the structure conform to the 
plans and specifications. This would involve almost the entire 
rebuilding of the church, and the contractor appealed to the 
courts. The inferior court decided practically in favor of 
the contractor, holding that he was entitled to receive the 
contract price, deducting from it, not the cost of making 
the building conform to the contract, but only the amount 
of the diminution in the value of the building due to the devia- 
tions from the contract. The case was appealed to the 
Supreme Court, and was finally decided by a majority of the 
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full bench, three jadges holding that the decision of the Court 
below was correct, and two dissenting. 

The judge who delivered the decision said in explanation of 
it, ^' In cases where only some additions to the work are re- 
'* quired to finish it according to the contract, or the defects 
" in it may be remedied at reasonable expense, it seems proper 
<^to deduct from the contract price the sum it will cost to 
'' complete it." But the judge said, '< In the present case, the 
<' result of the plaintiff's labor and materials is a structure 
<^ adapted to the purpose for which it was built, but which 
'< cannot be made to conform to the special contract except by 
"an expenditure which would probably deprive the plaintiff of 
" any compensation for his labor." 

In a previous Connecticut case, decided by the Supreme 
Court, the Court laid down the law as follows : " If a contract 
*• is carried out in good faith, but with deviations from the spe- 
"cification, th^ builder can recover to the extent of the benefit 
" conferred, having regard to the contract price for the entire 
"work"; and the reporter in another case amplified this state- 
ment of the law by addiug that, ** this means, deducting from 
the contract price what it would cost to make the work comply 
with the contract ; or, if that is diffcult or impracticable, deduct- 
ing a fair valuation of the reduced value, with damage shown to 
have been suffered." 

The principal Massachusetts case of the kind is Hayward 
vs. Leonard, which was decided in 1828, but has served ever 
since as the precedent to be followed by the Massachusetts 
courts. In this case, the Chief Justice, Parker, laid down the 
law as follows : " The point in controversy seems to be this : 
" whether, when a party has entered into a special contract to 
" perform work for another, and to furnish materials, and the 
" work is done, and the materials furnished, but not in the man- 
" ner stipulated for in the contract, so that he cannot recover 
" the price agreed by an action on that contract, yet neverthe- 
" less the work and materials are of some value and benefit to 
"the other contracting party, he may recover on a qtumtum 
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^^ meruit for the work and labor done, and on a quantum vale- 
'^hant for the materials. We think the weight of modern 
'* anthoritj is in favor of the action, and that on the whole it 
^' is conformable to justice that the party who has the posses- 
'^sion and enjoyment of the materials and labor of another 
'< shall be held to pay for them, so as in all events he shall lose 
'* nothing by the breach of contract. If the materials are of a 
^' nature to be removed, and liberty is granted to remove them, 
'^ and notice to that effect is given, it may be otherwise. But 
" take the case of a house or other building fixed to the soil, 
^^ not built strictly according to contract, but still valuable, and 
'^capable of being advantageously used, or profitably rented — 
^'thei;e having been no prohibition to proceed in the work 
'* after a deviation from the contract has taken place — no ab- 
" solute rejection of the building, with notice to remove it from 
*' the ground ; it would be a hard case indeed if the builder 
" could recover nothing. 

'^ And yet he certainly ought not to gain by his fault in vio- 
*^ lating his contract, as he may, if he can recover the actual 
'^ value ; for he may have contracted to build at an under price, 
" or the value of such property may have risen since the con- 
^' tract was entered into. The owner is entitled to the benefit 
^' of the contract, and therefore he should be held to pay in 
'^ damages only so much as will make the price good, deducting 
'^ the loss or damage occasioned by the variation from the con- 
" tract." 

In a case in Vermont, a man agreed to build a wall, of cer- 
tain dimensions, at a given price. A part of the wall was not 
built to the height stipulated, and the owner refused to pay 
anything for it. The Supreme Court held that the contractor 
was entitled to the contract price, less the cost of making the 
work conform to the contract, and any additional damage 
caused by the contractor's failure to comply with the agree- 
ment. 

In California, the curious conclusion has been arrived at 
that the two views of the law set forth in the preceding por- 
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tioDs of this chapter are really harmonious. In an action for 
the contract price of labor and materials, the Court below in- 
structed the jury that if the defendant received any benefit 
from the work he was liable to the extent of the benefit he had 
received ; deducting from the contract price any damage that 
he might have sustained by omissions or defects in the work ; 
and that if he was injured more than he was benefited, or was not 
benefited at all, by reason of such defects or omissions, the jury 
should find for him ; and it gave another instruction, that if the 
plaintiff and defendant had entered into a contract the plaintiff 
must show a substantial compliance with the terms of the contract 
on his part before he could recover. The defendant's counsel 
appealed from the decision of this Court, on the ground that the 
two instructions given to the jury were inconsistent with each 
other ; but the Supreme Court held that they were not inconsist- 
ent, and, together, they stated the law correctly. 

There are a few more cases, which may be considered under 
tills head, in which the question to be decided relates to the 
work which the law assumes to be included in a building con- 
tract, where the specifications and plans are silent on the subject. 

In most instances, the answer to this question is determined 
by local custom, but, as has been before mentioned, custom, to 
have the force of law, must not only be generally known to 
persons engaging in building contracts, but must be' reasonable 
in itself. 

In Missouri, a custom has been proved, and accepted by the 
Supreme Court, that, in measuring stonework for the laying, 
doors and windows should be measured solid, and corners twice, 
and a decision given accordingly in a suit by contractors for 
their pay. 

In Maryland, the same custom has been proved and ac- 
cepted, with the additional one, that curved work should be 
measured at one and one-half times its actual length ; but it is 
unsafe to rely too much upon the legal validity of customs in 
the trades, which, as architects know, often vary greatly in dif- 
ferent towns in the same State. 
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In New York, a plaintiff was allowed to prove in the lower 
court that it was the custom in Buffalo for plasterers to charge 
for the full surface of walls to be plastered, without deduction for 
baseboards, cornices, or doors and windows; and evidence that 
the defendant had no knowledge of this custom at the time of 
contracting was excluded. The defendant's counsel appealed, 
claiming that that evidence in regard to the custom should not 
have been admitted ; that the custom was unreasonable in it- 
self, and that the defendant ought to have been allowed to 
testify that he had no knowledge of it when the contract was 
made. The Court of Appeals held that the evidence of the 
custom was proper, and that the custom itself not unlawful or 
unreasonable, and raised a presumption that the defendant con- 
tracted with reference to it. As to the direct testimony of the 
defendant, that he did not know of it, however, the Court held 
that it ought to have been admitted, one judge dissenting. 

On the other hand, it has been held in Pennsylvania that 
'^ A custom of plasterers to charge half the size of the windows 
at the price agreed upon for work and materials is unreason- 
able and bad." 

In Tennessee a man agreed to pay $8.00 per thousand for 
brick "in the wall.*^ A controversy arising about the pay- 
ment, evidence was offered that it was the custom among 
masons to determine the number of bricks in a wall by meas- 
urement, rather than by counting. Thb evidence was held by 
the Supreme Court to be inadmissible. 

In a Massachusetts case, a man contracted to build " two 
brick dwelling-houses," to be similar to a certain other house. 
The " certain other house " had a wooden extension kitchen, 
and the contractor refused to build similar extensions to the 
new housesv on the ground that they were not mcluded in his 
contract. The question, which certainly presents some diffi- 
culty, was brought before the Supreme Court, which decided 
that wooden extensions, such as existed in the house specified 
as the model, were lo be regarded as included in a contract for 
brick dwelling-houses. 
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A New York contract provided that ^' the provisions of the 
bailding-law will be complied with in the construction of 
the buildings herein described, whether the same are herein 
specified or not." It turned out that the law required the erec- 
tion of fire-escapes on the buildings, although nothing was said 
about them in the specifications; and the Supreme Court 
decided that thej were included in the contract. A very simi- 
lar decision has been given in Pennsylvania. 

It is quite common for architects to stipulate in their con- 
tracts that the contractor shall comply with all the directions 
of the Inspector of Buildings, or his deputies, and that these 
directions shall be regarded as part of the contract. As 
these directions have not been given at the time of signing the 
contract, and no one knows what they may be, it is sometimes 
claimed, by the amateurs of fine-spun theories in regard to 
matters of law, that they cannot form a part of the subject- 
matter of a contract, and that the stipulation referring to them 
is void. The Courts, however, hold a different opinion* A 
firm once contracted for some railroad work, including the 
stations, which were to be built *^ after such plans and dimen- 
sions as may be adopted by the engineer." Preliminary plans 
were shown for the stations, as well as for the other work, at 
the time of the signing of the contract When the time came 
for building the stations the engineer called for larger and 
more expensive buildings than those shown in the preliminary 
drawings, and the contractors claimed additional pay for them. 
The Supreme Court of Connecticut held that the contractors 
took the risk of deviations by the engineer from the original 
• scheme in this, as well as other particulars, and, no bad faith 
being shown toward them, they were not entitled to extra 
coknpensation. 

Sometimes courts have to decide upon the meaning of 
single words or phrases, and their definition is of importance 
as a precedent. Thus it is often necessary to know what 
point in the construction of a building shall be considered the 
commencement — whether this shall be held to be the setting 
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of the batter-boards, the beginning of the digging, or the 
laying of the first stone. The New Jersey Supreme Court 
seems to be the only one which has had this word called to its 
attention, and it has in two cases decided that the '^ commence- 
ment" of a building is the beginning of the excavation. 

In a similar way, there is sometimes a controversy over 
what should be understood by the " erection " of a building, 
some persons claiming that it means the completion of the 
structure, while others suppose it to mean something else. A' 
man in Illinois once subscribed $400 toward a building for a 
university, on condition that a building worth a specified sum 
should be erected within a certain time. At the expiration of 
the allotted time the walls were up, excepting the chimney 
and one gable ; but the roof was not on, nor were the fioors 
laid, although the materials for the roof and fioors, as well as 
windows, and some other work, were on the ground. The in- 
tending benefactor of the university refused to pay his sub- 
scription, on the ground that the building had not been erected 
within the specified time; but the Supreme Court held that 
erection did not mean completion, and that a building was 
erected when the walls were up and materials were on the 
ground to finish it, and that he must pay the money. Similar 
decisions have been given in Indiana, where a house was 
held to be ^' erected " which was not plastered, and had not all 
its windows in ; and in Massachusetts ; and in the last State, 
where there was a controversy whether "erecting** a house 
included also repairing, altering and extending it, the Court 
held that it did. 

Where the common expression is used in a specification — * 
that certain work shall be done "as directed** — there has 
been a dispute as to whose " directions *' were intended, and it 
has been decided by the Missouri Supreme Court that the 
" directions *' meant are those of the owner. 

A question as to what is meant by a clause describing the 
mode of delivering stone has been decided by the United 
States courts. A contract once specified that granite for 



Digitized by 



Google 



THE BUILDER AND THE OWNER. 



263 



building should be delivered " on and around the site." The 
contractor delivered it at one corner of the site, and the Court 
held that this was not a compliance with the agreement 

In another case, a contract was made for some ^' earth 
excavation." The contractor found, after the work had pro- 
ceeded a little way, that the material to be removed was ^' hard- 
pan," this being the name given by laborers to a compact, 
clayey gravel, which is generally so hard as to require break- 
ing out with a pick before it can be removed with a shovel. 
The contractor sued for extra payment for the work, on the 
ground that hard-pan was not earth, and was not included in 
his contract ; but the New York Court of Appeals decided that 
the term '^ earth excavation " included hard-pan. 

In a very similar case, a man agreed to excavate a ditch 
for seven cents per cubic yard^ <^ in full compensation for the 
excavation, back-filling, etc." This would have been a low 
price if the excavation had been all in earth, but, in fact, a 
large part of it had to be made in hard-pan and rock, and this 
part was worth from seventy-five cents to one dollar per yard, 
instead of seven cents. The contractor sued for an extra price 
for this part of the work, but the Court held that he could 
recover nothing beyond the contract price, and that he could 
not be permitted even to introduce evidence outside of the con- 
tract to prove the value of excavation in hard-pan and rock. 
The Court said : " It was the duty of the contractor to have 
<' ascertained the nature of the soil before entering into the 
"contract. Ordinary diligence would have enabled him to 
"do so." 

In a Missouri case, the contract provided that "all the 
exterior walls" should be faced with selected face-brick. The 
owner claimed that this included the fire-walls above the roof ; 
but the Supreme Court decided that these were not included 
in the term " exterior walls " as used in the contract. 

There is often trouble in deciding what is meant by the 
common expression in contracts, that a given dimension shall 
bo "not less" than a given number of feet or inches. In all 
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cases a Court woald look sharply at the wording of the con^ 
tract, to see whether a contractor really meant to bind himself 
to make the dimension greater, without extra charge, if the 
architect, or some one else, should so direct, or if circumstances 
should render it advisable ; but if it should not appear that he 
intended so to bind himself, its decision would probably follow 
that given in a New York case, where the contract provided 
that the builder should excavate the cellar to a depth of ^' not 
less than ten feet." It appeared, after the excavation was 
commenced, that it would be necessary, on account of the 
nature of the soil, to carry it to a greater depth than ten feet, 
in order to secure a proper foundation. The builder claimed 
that the excavation below the ten-foot level and the additional 
stonework required to bring the foundation walls up from the 
deepened trenches were extra work, and was sustained by the 
Supreme Court, which decided that he was entitled to addi- 
tional pay for them. 

An important rule, as defining the general implied under- 
standing in building contracts, was laid down by a New York 
court, and reported in the Albany Law Journal as follows : 

*^ In every contract for the furnishing of materials and the 
performance of the work, in the absence of special provisions, 
there is an implied agreement on the part of the party who is 
to perform the work and furnish the materials that they shall 
not be of an insufficient and inferior description and value, and 
that the work shall not be totally inadequate to answer the 
purpose for which it was undertaken to be performed ; and, 
though the agreement was that a specific sum should be paid 
for the work and materials, the claim may be reduced by 
showing that the work and materials were of an insufficient 
. description and value, or it may be wholly defeated by show- 
ing that they were totally inadequate to answer the purpose 
for which they were to be furnished." 

If, however, the law is strict in this respect, it is also reason- 
able. A specification once provided that " the best lumber " 
should be used in a certain building. As not unfrequently 
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happens in sach cases, the huilder and the owner thought dif- 
ferently as to what ^^ the hest lumber " meant, and the Supreme 
Court of Colorado had to be called upon to decide the ques- 
tion, which it did bj saying that '< the best lumber " must be 
construed to mean the best lumber of which buildings are 
ordiDarily constructed at that place. 

It may sometimes happen that the builder is obliged by cir- 
camstances to use certain materials, and he may save himself 
from responsibility for them by giving proper notice. In a 
Mississippi case, a man contracted to build a wall, using cer- 
tain materials. He told the owner that the materials were 
bad, but said that he would do as well as he could with them. 
The owner was often present while the wall was being built, 
and saw the work and materials. Six months after the com- 
pletion of the wall, it was found to have been so much affected 
by the weather as to be worthless. The owner refused to pay 
the price agreed upon, but the Supreme Court held that the 
contractor was entitled to recover. 

In a similar case in New Tork, where the contract required 
the builder to use in the masonry sand taken from the premises, 
and the work turned out to be defective, on account of the bad 
quality of the sand, it was held that the owner could not claim 
damages for these defects. Whether the builder gave notice 
to the owner, before using the sand, that it was unsuitable, 
does not appear from the report, but it would, at least, be the 
part of prudeuce to do so in similar cases. 

Before leaving the subject of what the law assumes in matters 
relating to materials, it may be well to mention two other cases 
where different points are covered. In one of these the 
ownership of old materials was the point involved, and the Court 
held that, *^ If the owner of land covered by houses enters into 
a contract for the erection of other buildings on the same land, 
and does not provide for the use of the materials of the old 
buildings in the new, or does not remove them before the con- 
tractor takes possession under his contract, he will waive the 
right to them, and they will belong to the contractor." 
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In the other case, a contract was made for the erection of a 
stone charch. The contract said, in one place, *' stone for 
front and footings to he famished hy the owners/' but stipu- 
lated, in another place, that the contractor was to furnish '^ all 
materials." The agreement further provided that the work 
should be fully and faithfully performed in a skilful and work- 
manlike manner, to the full and complete satisfaction of the 
architect or his assistant superintendent. 

The architect did not visit the work while in progress, but, 
after the building was done and occupied, he came to see it, 
and refused to accept it, ordering that a large portion of the 
stonework of the front should be taken down, and rebuilt with 
larger stones. The church people also refused to make the 
final payment, alleging, not only that the work had not been 
executed to the satisfaction of the architect, as the contract 
required, but that the work was bad, inasmuch as the stones 
of the facing had not been laid on their natural bed, and, 
moreover, that the contractor owed them money for the stone 
which they had furnished for the front and footings. 

The Supreme Court held that the two apparently incon- 
sistent clauses in the contract relating to the famishing of 
stone should be constraed that the owners were to fumish 
the stone for the front and footings without cost to the con* 
tractor. The church people claimed that they only meant 
that the owners should furnish stone, to be paid for by the 
contractor ; but, as it was proved that they had furnished the 
stone without asking for any pay, and had said nothing about 
expecting to be paid for it until after the building was com- 
pleted, the Court considered that this was good evidence that 
such payment was not really contemplated in the contract. 

As to the claim that the work was not done to the satis- 
faction of the architect, the Court held that the contract did 
not require that it should be done to the satisfaction of both 
the architect and the superintendent, but only to that of either, 
and, as the superintendent had seen the work going on, and 
had made no objections, his approval was implied. The 
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contract provided that payment should only be made dn the 
certificate of the architect or superintendent, and on their 
estimate of the value of the work done, but, as the superin- 
tendent had never given any certificate, or made any estimate, 
yet instalments of the contract price had been paid without 
them, the Court held that this amounted to a waiver of the 
condition made by the contract precedent to payment, and that 
no certificate of satisfaction need be shown, either from the 
architect or superintendent. The contractor had applied to 
the superintendent for a final certificate, but the superintendent 
put him off, telling him to wait until the church was dedicated, 
and he should be paid. This was brought up to show that the 
contractor had not complied with the contract provision as to 
certificates, but the Court held that the action of the superin- 
tendent raised the presumption that the work had been done 
to his satisfaction, and decided that recovery could be had 
without further certificate. 

The claim of the church, that the stone should have been 
laid on its natural bed, was supported by the testimony of ex- 
perts, who gave evidence that good workmanship, such as was 
demanded by the contract, required that it should be so laid ; 
but it was proved that the stone furnished by the owners could 
not well have been laid on the natural bed, and that the super- 
intendent directed that it should be laid with the bed vertical. 
It does not appear that the specification required the stone to 
be laid on the natural bed, and the Court, infiuenced, probably, 
by evidence that the work was in other respects good, decided 
that it was not necessary under the contract. 

A contract once provided that materials should be furnished 
to a certain amount, '< more or less," according to specifications 
and requirements. A controversy arose as to the quantity of 
materials which must be furnished under this stipulation, and 
it was held in New York that it required delivery and accept- 
ance of only what was needed, and not of any definite quantity. 

The courts of the United States have been called upon to 
define the meaning of the word "Plastering," about which 
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there *i8 often some UDcertainty. A contract was made re- 
quiring certain '* plastering " to 6e done for a fixed price. The 
specification, under the general head of '^ Plastering/' men- 
tioned " Deafening," " Lathing," including wire-lathing, and 
<^ Plastering." The contractor claimed that his agreement did 
not require him to do the work described under the titles of 
" Deafening " and " Lathing," but the Ck)urt held that every 
thing included under the general head was included in his con- 
tract, and said that no ambiguity was raised by the double use 
of the term " Plastering." 

A point of serious importance in the interpretation of con- 
tracts is often that relating to quantities. Every architect 
knows that it is common abroad to have schedules of quantities 
of the labor and materials which will be required for the con- 
struction of a proposed building made out from the plans and 
specifications, and that bidders for the work, or any part of it, 
are usually allowed to use these schedules. 

In England, these bills of quantities are usually made up by 
a quantity-surveyor, independently of the architect, and, in 
any case, the work of making them is paid for as a matter 
quite distinct from the architect's five per cent Sometimes, 
the owner pays directly for the bills of quantities, but it is 
more common to stipulate that the successful bidder shall pay 
for them, the owner thus paying for them indirectly, as, of 
course, the bidders add the amount of the quantity-surveyor's 
commission to their bid. This system has not worked very 
satisfactorily in England, although the custom of furnishing 
bills of quantities is of very long standing. Repeated deci- 
sions have established the fact that neither the quantity-sur- 
veyor, nor the owner, nor the architect is responsible for the 
correctness of the bills of quantities, which are always held to 
be simple estimates, not guaranties. Moreover, as quantity- 
surveyors are human, and do not wish to get themselves into 
trouble with the builder who pays their bill, it is said to be 
customary among them, where there is any uncertainty or diffi- 
culty about the plans and specifications, to add a substantial 



Digitized by 



Google 



THE BUILDER AND THE OWNER, 269 

margin for contingencies to their estimate, so that the actual 
work performed under the contract is often much less than that 
provided for by the bill of quantities, and the builder, conse- 
quently, profits, at the owner's expense. 

The result of these uncertainties is that the great contractors, 
not wishing to rely for their information as to the exact 
amount of work to be performed on the average quantity- 
surveyor's estimate, even with such deduction as experience 
has shown that they can safely make from his figures, generally 
make their own measurements and estimates, and throw aside 
entirely the surveyor's quantities, although they pay him for 
making them ; and the owner consequently pays, in the end, 
for miJcing both estimates. 

In this country, although efforts are made from time to time 
by the contractors in the great cities to require owners or 
architects to furnish them with bills of quantities, the custom 
has never obtained any real foothold. There are, however, 
cases in which, for one reason or another, quantities are taken 
out, and most of our large cities possess one or more profes- 
sional quantity-surveyors, who find enough to do, either in 
estimating quantities from plans, or in measuring work after 
execution, to give them a living, and it is probable that, in 
cases of controversy, the courts would apply to them the rules 
which are applied to their brethren across the water by the 
English courts. 

In one of the English cases, the Court was of opinion that, Kemp v», 
*' it is not a usual course for architects to prepare specifications 4 Jar. n. i, 919. 
of the exact quantity of work to be performed by contractors, 
' but, if they do prepare such specifications, they ought to be in 
detail, to enable parties to judge, not only of the gross quan- 
tities, but also of the quantity of labor to be employed." In 
this case, the quantities prepared by the architect turned out 
to be inadequate, and the contractor endeavored to make the 
owner responsible for their correctness, but failed, the Court 
holding that the architect was not acting as the owner's agent 
for warranting their c6rrectnes». 
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In another case, the architect had prepared qaan titles, and 
represented to the builder that they were correct, and the 
latter made a tender in accordance with them, which was 
accepted, and a contract signed. When the work came to be 
done, the qnantities proved to be too small, and a much larger 
amount of work was done than had been contemplated. The 
builder sued the owner for additional pay for the extra labor 
and materials which he had been obliged to provide, but lost 
his case. The Court held that his contract was for the 
erection of the building, including everything reasonably 
necessary for its completion, not for furnishing the materials 
and labor estimated in' the bill of quantities. In regard to the 
claim that there was an implied warranty on the part of the 
owner of the quantities taken out by his architect, the Court 
held that there was no evidence that the architect acted as the 
owner's agent in taking them out, or that the owner guaranteed 
their accuracy, and decided that the builder could recover 
nothing more than the contract price. 

In another case, the Court said that the builder was pre- 
sumed to understand his business, and to know, independent 
of estimates made by the architect, what quantities would be 
necessary to carry out the work, and that he therefore under- 
took the work at his own risk, notwithstanding the bill of 
quantities. 

As a rule, the specifications are referred to in the more 
formal part of the contract as constituting a part of the agree- 
ment, and it is very common to refer to them as " the specifi- 
cations hereto annexed," or 'Uhe specifications signed here- 
with." In such cases, it is of interest to know that actual- 
annexation of the specifications to the contract is not neces- 
sary to their validity as a part of it, and that a court, on 
ascertaining what were the specifications intended by the 
parties, will consider them as constructively annexed to the 
agreement. 

Sq with signatures. Although the contract may refer to the 
specifications as being signed, the actual signature is not 
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required, if the docaments meaDt can be otherwise sufficiently 
identified. 

A curious case, involving the interpretation of a rather M*La *'** 
obscure specification, was decided in Massachusetts a few years isi Mau. ess. 
ago. A written agreement, signed by a firm of builders and 
the agent for the owner of a piece of land, contained only a 
promise by the builders '^ to furnish all stock and materials of 
every name and nature mentioned in the specification, or neces- 
sary for the proper performance of the work so shown or 
described, and under the superintendence of X., architect, and 
identified by the signatures hereto." Reference was also made 
in the agreement to *' the apartment building to be erected " 
on the land, to the beginning and pushing of the " work " to 
completion, and to payments estimated. on "the value of work ^^^S^?*"*^ 
and material," to be made by the owner's agent to the build- 
ers upon the architect's certificate that " the terms of this con- 
tract are complied with." The specifications, which were 
identified, said in one place, " The work to be left clean and 
whole and warranted tight, including roof, for two years " ; 
and in another place, after describing the roofing, gutters, etc., 
said, " All to be guaranteed for one year from completion of 
the building." After the completion of the building the roof 
leaked, and four hundred dollars' worth of damage was done 
to the decoration, which the owner insisted that the builders 
should repay. Suit was brought on this claim, but decided by 
the Supreme Court against the owner. The ground for the 
decision seems to have been purely technical. The Court said 
that, according to the strict reading of the written contract, the 
only promise of the defendants was " to furnish certain stock 
and materials." The specification, although referred to in the 
contract, must be considered as qualifying it only for the single 
purpose of showing what the stock and materials were to be. 
The agreement was the same as if the description in the speci- 
fication of the stock and materials had been incorporated in 
the signed contract, but no part of the specifications, except 
the description of the stock and materials, formed a part of 
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White VB, the contract. Apart from the specificatioDs, however, certain 
iiUHaif.668. expressions in the agreement, sach as those relating to pay- 
ments, referred to "work," and the Court said that, "While 
'^ the promise of the defendants is meagre in its language, enough 
^'appears in its language to show that they were to erect a 
" building '* ; but the Court thought that this was not enough to 
bind them to special provisions of the specifications, such as 
those requiring warranty of the roof. If the expressions of 
the specification, the Court said, in regard to warranty of the 
roof, etc., had been contained in the contract, they might have 
been held to be a collateral express warranty which would con- 
tinue in effect, one for one year and the other for two years, 
after the completion of the building. "The trial" (in the 
court below) "proceeded on the theory that, collateral to 
*^ the stipulations as to th^ nature and quality of the roof, there 
" was an express warranty that it should continue in good con- 
<< dition for at least one year. In this, we think, there was 
" error. Using the specifications merely to show what kind of 
*< work and materials were called for, their effect in this part is 
<^ to bind the defendants to construct a roof of such a sort as 
** would remain tight for two years. When the building was 
'* completed and the plaintiffs took possession of it, the defend- 
<< ants did not remain under a contract of continuing warranty 
'' that gave them any rights, or created against them any lia- 
'< bilities as to the care or condition of the roof during that 
*< period; but if the roof was not such as was called for in re- 
'^spect to materials and workmanship which could be relied 
*' upon to prevent leaks for two years, the plaintiffs might 
"recoup from the contract price, as damages, the difference 
'^ between the value of the building as constructed and what 
" it would have been if the house had been built according to 
** the contract " ; or they might bring an action to recover back 
the difference. . . . The principle is, " How much less is the 
" building fairly worth than it would have been if the contract 
" had been performed ? " 

It is to be observed that this singular release of the 
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contractors from the obligations laid down in the specifications 
appears to have been due entirely to the slip in the written 
contract, which made only a part of the specifications appli- 
cable to the agreement. 

Occasionally, however, the clause in the specifications re- 
quiring the contractor to warrant a portion of the work is so 
carelessly drawn as to fail of its intended purpose, even with- 
out any obscurity in the contract. An agreement was once 
drawn up, which, instead of stipulating that the contractor 
should warrant the roof tight, and should be responsible for 
all damage that might be caused by leaks during the term of 
the warranty, provided that the contractor should warrant the 
roof <' to stand well and resist the water, and make a tight roof 
for the term of five years." The roof did not " stand well," 
but leaked, and the interior of the building and articles stored 
there were injured. The owner claimed damages to the extent . 
of his loss, but the Supreme Court of Massachusetts held that 
he could recover nothing for the injury to his goods or to the 
interior of the building, but only the cost of having the roof 
put into a satisfactory condition. 

Another case illustrating the extent of the responsibility 
of a contractor under a warranty clause is to be found in the 
Maine reports. A man slated a church roof, and warranted it 
tight for ten years. Before the ten years expired, several 
leaks appeared. One of these leaks was acknowledged to be 
due to the fault of the owners, and the contractor, on a claim 
being made against him for damages, resisted it, on the ground 
that, as the injury was partly due to the fault of the owners, 
he ought not to be held responsible for the remainder of the 
damage, under the doctrine of ^* contributory negligence," so 
familiar in its application to accident cases, which holds that, 
in order to hold a person responsible for injury to another by 
negligence, the person injured must himself have been exercis- 
ing due care. The Court, however, rejected this application 
of the doctrine, and held that the contributory negligence of 
the owners did not preclude them from recovering damages 
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caused by leaks not due to their fault, for which the contractor 
was responsible under his agreement. 

It may be of interest, before leaving the subject of roofs, to 
know that, in New York, where a contract was made for 
*^ carpenter-work and materials," it was held that the tinning of 
the roof, not being specified under this head, should not be 
regarded as being, by implication, a part of the ** carpenter- 
work and materials " agreed upon. 

Although not strictly belonging to the interpretation of con- 
tracts, it will be well here to refer to the decisions of the 
Courts in regard to the orders, which, whether recognized by 
the contract or not, are frequently given by the builder to his 
creditors, to enable them to obtain from the owner money 
which would otherwise be payable to the builder ; and this may 
be followed by some illustrations of the position of sub-con- 
tractors. 

Orders drawn on the owner by the contractor are usually 
accepted by the owner if he is willing to pay them on the con- 
tractor's account, but this acceptance does not relieve the 
contractor from any of the conditions upon which he would 
himself be entitled to the money. The law, as stated in 
Massachusetts, is that <' Orders drawn by the contractor on 
the owner, payable when the contract has been completed to a 
certain point, and accepted by the owner, cannot be collected 
when the contractor has abandoned his contract before com- 
pleting it to the specified point, and it has been completed by 
the owner at a cost greater than the sum which would be due 
the contractor if he had completed it, unless the owner has 
practised force, fraud or collusion against or with tRe con- 
tractor." 

This principle seems to be very strictly maintained in Massa- 
chusetts. The contractor for a church once gave orders on 
the owners, which were accepted by them, with the proviso 
that they should be ^* payable when the work is accepted by 
the Church." Before the completion of the building, the tower 
was found to be defective, and was taken down, and its 
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completion abandoned by matnal consent. The owners, 
altboagb they agreed with the contractor that he should not be 
compelled to rebuild the tower, claimed that the defect which 
made it necessary to do so was the result of the contractor's 
fault, and they accordingly retained some of the money which, 
according to the terms of the contract, would have been pay- 
able to him on the completion of the work. The building was, 
however, finished without its tower, and occupied for religious 
services. The persons to whom the contractor had given 
orders claimed payment from the church authorities, on the 
ground that the work had been '^ accepted by the Church,'* this 
having been the condition of payment stipulated by the church 
authorities in their acceptance of the orders. The Supreme 
Court held that if the defect which led to the demolition of the 
tower was due to the contractor's fault, and not, as the con- 
tractor claimed, to the defective character of the plans, the 
action could not be maintained, notwithstanding the occupancy 
of the building by the church society. 

In a Michigan case, a man accepted a contractor's order, 
with the qualification, '< It is understood that the dwelling shall 
be completed before this draft is paid." The contractor who 
had given the order failed to complete the building within the 
contract time, or any time, and the owner finished it himself. 
The cost of completing the building used up all the unpaid 
balance of the contract price, so that there was nothing payable 
to the contractor, and therefore nothing applicable to the pay- 
ment of the order. The holder of the order, nevertheless, sued 
the owner, claiming that as the dwelling was now ^' completed," 
the acceptance was valid ; but the Court held that the *' com- 
pletion" referred to in the acceptance could only mean the 
completion contemplated by the contract, and decided that the 
terms of the acceptance had not been complied with. 

In another case, an order was accepted, *< to be paid when 
the house is finished." Neither the contractor nor the owner 
finished the house, but it was sold in its unfinished state, and 
completed by the purchaser. The holder of the order claimed 
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pftjrmeDt from the fonner owner, uider the aooeptanoe, bat it 
waft refused. There waft no eridenoe that the fonner owner 
had suffered anj damage from the hoose being unfinished, and 
it was held that the pajee of the order was entitled to recoyer. 

The position of sub-contractors is defined to a great extent 
bj the contract between the owner and the principal con- 
tractor, bat there are cases in which certain points, which are 
not cohered bj the principal contract, haTe to be decided bj 
the courts. 

In practice, perhaps the most important of the principles so 
determined is that sub-contractors are bound in all respects by 
the terms of the principal contract, unless some express 
exception is made in their faTor with the consent of the owner. 
Thus, where the agreement with the principal contractor pro- 
vides that orders for extras shall only be valid when given in 
writing, it has been held that sub-contractors can recover 
nothing for extra work done on verbal orders given to them. 
Circumstances might, however, affect the decision in such 
cases. Thus, where, after the agreement with the principal 
contractor had been signed, the plan was changed, without the 
knowledge of the sub-contractor, and the principal contractor 
absconded, leaving the sub-contractor unpaid, it was held that 
the sub-contractor was entitled to recover from the owner 
compensation for work done without written orders, although 
the principal contract required that orders for extra work 
should be in writing, and the architect had refused to give such 
orders. 

As the owner is bound to the sub-contractor only under the 
terms of the principal contract, so the principal contractor can 
cite the contract to protect himself against transactions between 
the owner and the sub-contractors which he has not authorized. 
In a case where the owner had advanced money to a sub- 
contractor, and had charged the amount to the account of the 
principal contractor, it was held that the principal contractor 
could only be charged with what had been advanced by his 
authority. 
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As to the extent to which the principal contractor is re- 
sponsible for the acts of his sub-contractors, there is some un- 
certainty in the law. To the owner, the principal contractor 
is undoubtedly responsible for the acts of the sub-contractors, 
but the easel may be different with regard to the public. It 
has been held in New York that the principal contractor for 
tearing down a building is not liable for injuries caused to a 
person passing by falling material, at a time when neither be 
uor his men were at work on the building, the only persons at 
work there being sub-contractors or their men ; and it was also 
lu'ld that the principal contractor, under these circumstances, 
was under no legal obligation to adopt precautionary measures 
for the protection of passers-by, that duty devolving on the 
sub-contractors who were actually at work; but the general 
tendency of the decisions seems to be to hold the principal 
contractor responsible for damage caused by the negligence of 
the sub-contractors* 
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CHAPTER XXIIL 
How Contracts Mat be Modified. 
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WHILE a contract, once entered into, will be enforced by 
the courts, if necessary, with a strictness which sometimes 
unpleasantly surprises builders of the easy-going sort, 
there are various ways in which the persons who have made the 
agreement can, by mutual accord, set it aside, or modify it. In 
general, the methods by which a contract may be modified, or 
wholly or partially annulled, may be divided iijto two, agree- 
ment and waiver. By the first method, the change to be made 
is considered by the parties to the contract, either at the time 
of making the contract, or subsequently, and provision made 
for the change by mutual understanding. In very many cases, 
the original contract contains provisions for the modifications 
that are likely to be made, such as additions to, or deductions 
from, the work to be done, extension of time of completion, 
and so on ; but if it does not contain such provisions, supple- 
mentary agreements may be made, in modification of the 
original contract, which will have equal force with it, and will 
be interpreted in connection with it. It is held by most courts 
that an agreement in modification of a contract may be verbal^ 
and will still be valid, even though the original agreement was 
in writing, unless the original contract expressly provides that 
no modification shall be made except in writing ; but there are 
exceptions to this. For example, the rules applying to the 
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validity of contracts with corporations, which were descrihed 
iu their appropriate chapter, apply equally to any modification 
of such contracts, and those who are interested in such agree- 
ments should see, if any modifications are to be made in them, 
that the changes are made with the necessary formality, or 
they may suffer for their carelessness. In the case of con- 
tracts under seal, also, a special rule is followed by some courts, 
which say that, *' while a simple contract reduced to writing 
may be varied or changed in any way by a subsequent verbal 
agreement, it is otherwise as to contracts under seal, which 
cannot be varied by a mere parol contract, whether in writing 
or not, since such a contract is inferior to the original.'* The 
origin of this distinction is probably to be found in the idea 
that a sealed document expresses stipulations entered into with 
such extreme solemnity and care that they should not be 
allowed to be set aside by the less deeply pondered conclusions 
of an ordinary agreement; but, as contracts with corporations 
are almost always under seal, and those with private individuals 
are very frequently so, the point should be borne in mind. In 
practice, the distinction appears to be a technical one, but even 
a technical mistake in the conduct of a lawsuit may cost an 
honest claimant a large sum. A man once contracted under 
seal to build two houses for the defendant, and to have them 
ready on a certain day, for five hundred pounds. The evidence 
showed that the parties, by a parol agreement, had extended 
the time of completion, and the houses were completed within 
the extended time,i though 'not within the time originally set. 
The contractor sued for the contract price, alleging fulfilment 
of his agreement. His counsel was too good a lawyer to claim 
that the parol agreement could vary the terms of the sealed 
contract, but he argued that it was such evidence of perform- 
ance that the defendant was estopped to say that there had not 
been substantial performance, within the terms of the original 
agreement. The court, however, held that there was no per- 
formance, and that the evidence did not support the declaration. 
In a somewhat similar case, which was also decided against 
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the claimant, on technical grounds, Lord Kenyon said that the 
parol agreement might be sufficient whereon to found an action 
of assumpsit, but it could not be the foundation of an action on 
a covenant under seal, whereby the parties had bound them- 
selves to perform a different contract 

So in this country, where it has been held that <' A contract 
sealed cannot be rescinded or released by a parol agreement/* 
In Illinois, however, it has been decided that a contract, even 
under seal, may be changed by a subsequent verbal agreement 
to pay an additional sum for the same work and materials men- 
tioned in the original, and the written contract will then 
remain in force, except as to the price to be paid ; and if the 
work is done under the same, it will be binding. 

In cases of the ordinary sort, the question whether there 
was any actual agreement between the parties to modify the 
original contract is often an important one. As we have seen, 
an agreement may be implied, so that a man may be held as 
strictly to a bargain to which his assent can be inferred only 
from his acts, as if he had written out its terms and signed 
them, provided that his acts give unmistakable evidence of his 
intention, and that the other party has not agreed that no 
bargain between them shall be valid unless expressed in 
writing. 

Even such an agreement may not wholly exclude the 
validity of verbal or implied modifications of an existing con- 
tract. In a Massachusetts case, where a written contract for 
building said that extra work should only be paid for if exe- 
cuted in accordance with a written order, and the builder sued 
for payment for work done on merely verbal orders, the 
Supreme Court said that *< Attempts of parties to tie up by 
•* contract their freedom of dealing with each other are futile.'* 
'^ The contract is a fact to be taken into account in interpret- 
<'ing the subsequent conduct of the plaintiff and defendant, 
<< no doubt, but it cannot be assumed, as a matter of law, that 
<Uhe contract governed all that was done until it was re- 
<< nounced in so many words, because the parties had a right to 
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'^reDouDce it in any way, and by any modes of expression 
''they saw fit." In this case, most of the extra work was 
done after the completion of the original contract, and, in 
regard to that which was done before the completion of the 
main contract, and which consisted in building drains, it was 
proved that the defendant asked the plaintiff to build the 
drains, and promised to pay for them; so that the question 
before the court was not whether the proviso of the original 
contract, requiring written orders for extra work, should be 
disregarded, so much as whether the stipulation should be con- 
sidered as extending over subsequent and independent work, 
which was not thought of when the original contract was made. 

In a Nevada case, the evident intention of the parties has 
been permitted to overrule the written agreement on another 
ground. In a contract between a building-committee and a 
builder, it was stipulated that changes might be made from the 
plans, '' on request of the building-committee, provided the ex- 
tra price, or deduction in price, for the same is mutually, or 
by arbitration, agreed upon before such a change is made." 
Changes were ordered and made, but the price for them was 
not agreed upon as the contract required. The evidence 
showed that the contractors were willing to agree upon a price, 
and urged the building-committee to fix it, but the committee 
refused, continuing, however, to order changes. The Court 
held that this conduct amounted to a waiver of the clause 
inserted in the contract for the owners' benefit 

The United States Courts hold a similar doctrine. In a 
suit against the Government, to recover pay for extra work, 
where the contract provided that no claim should be made for 
extra work unless first agreed upon in writing, it was held by 
the Court of Claims that such a clause did not bind the parties, 
so as to avoid a transaction implying a verbal agreement for 
extra work* but that it was inserted in Grovernment contracts 
merely to limit the powers of architects and superintendents. 
The judge said, '< Courts cannot transmute a contract into a 
<' statute of frauds, nor attach to the agreement of the parties the 
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"irrevocable mandatory attributes of a Statutory provision.'* . . . 
" A provision in a written contract declaring that no claim for 
" extra work shall be made unless it was required and agreed 
" upon in writing is merely a condition, which may be waived 
"by subsequent oral agreement." The Court said further, 
" Where a public agent requests a departure from an express 
"contract, and the change ordered is of such a nature that 
"he may reasonably suppose that no additional expense 
" will be caused thereby, the contractor is bound to speak, or 
" he will be deemed to have consented to make the substiiu- 
" tion at the contract rate. But where the change is of such a 
"nature that it must necessarily involve additional cost, no 
" such notification is necessary, and the contractor will recover 
" reasonable compensation." 

It would, however, be dangerous to assume that the ordinary 
contract clause, declaring that no claims for variations shall 
be valid unless the work was ordered in writing, or unless 
the price has been previously agreed upon, can with im- 
punity be disregarded. Scores of cases show that where 
the two parties have really intended that a formal order 
shall be given and accepted, in any manner that they choose 
to specify, for work to be considered as extra, and have 
expressed their intention in the form of a contract, the courts 
will give effect to their intention, no matter how anxious one 
of the parties may be, later, to escape from his agreement; 
and it is to be remembered that a written stipulation of this 
sort will be preferred to any verbal understanding or conversa- 
tion that might modify its effect, and even to another, but less 
definite clause in the same contract, which would seem to con- 
tradict it. As an example of the strictness with which a 
written stipulation is enforced by courts, in disregard of verbal 
additions or explanations, a New York case is instructive. 
A written contract was made to deliver stone, " to be of the 
sizes and qualities such as the engineer in charge of the work 
shall approve." This contract was made with certain stone-cut- 
ters, and at the time of making the agreement the quarrymen, 
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who were tne plaintiffs in the case, showed the defendants 
a large quantity of stone in the yard, and at the quarry, saying 
that this stone was a sample of the stone they would supply. 
The stone actually delivered, however, was inferior in quality 
to that shown, and cost much more to work, and the stone- 
cutters refused to pay for it, although it was approved hy the 
engineer. The quarry men sued for the price, and the stone- 
cutters, in their defence, endeavored to show that the stone 
furnished was not according to sample, and had cost more to 
work. Three successive courts, including the Court of 
Appeals, excluded this evidence, and gave judgment for the 
plaintiffs, the Court of Appeals saying that '' The written con- 
'* tract between the parties must be regarded as containing the 
"whole of their agreement upon the subject-matter thereof, 
" and as merging therein all prior and contemporaneous con- 
" versations, stipulations and negotiations in relation thereto," 
and that parol evidence tending to show that the stone was to 
be like a certain sample, while the written contract said that it 
was to be such as the engineer approved, must be excluded. 

In another case, where the written contract said that extra 
work was not to be paid for unless ordered in writing, and 
contained another clause, saying that "the engineer may 
direct alterations in, and additions to, the work," it was held 
that the latter clause was not to be construed as affecting the 
validity of the former one; and, where a contract provided 
that work should only be paid for as extra, if executed in 
accordance with a written order, a New York court even 
refused to admit evidence showing that the work had been 
done, unless the written order for it was at the same time pro- 
duced. 

Even where the contract contains a stipulation that varia- 
tions or additions shall only be made in accordance with 
written orders or agreements, it seems to be the case, however, 
that in cases of emergency the architect or engineer may cause 
extra work to be done, to the extent necessary for the safety of 
the building, and that the owner can be required to pay for it. 
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Board «f. A bridge was once bailt in Indiana, by written contract, 
67ind.2i. under the supervision of a superintendent appointed by the 
County Commissioners. After the signing of the contract, the 
superintendent required the work to be done in a manner 
which made necessary more mason work, and more filling, than 
was contemplated by the original contract. The Conmiissioners 
refused to pay for this additional work, on the ground that it 
was done voluntarily by the contractor, and that the county 
could only be bound by contract made with the Board. The 
contractor sued, and the case was carried to the Supreme 
Court.' The Court, after examining the statute providing for 
the erection and repair of bridges, which said that '* For the 
erection of any such bridge, the said Board shall appoint one or 
more discreet persons as superintendents thereof," and pro- 
vided further, that such superintendents should receive propo- 
sals, and let contracts to the lowest responsible bidders, and 
require surety for the due performance of the contract, said, 
^' It is thus seen that the superintendent has power to let con- 
*^ tracts for the construction of bridges, and to superintend the 
^'work. We think that this makes the superintendent the 
*' agent of the county for the purpose of the construction of 
^' the bridge or bridges, and that he may bind the county by 
" requiring work to be done beyond that contemplated by the 
'< contract. Such authority in the superintendent is necessary 
<< for the county, in order that the structure may turn out to be 
^'substantial and lasting; and it is proper, in order that the 
<* contractor employed to perform the extra work may have a 
"remedy therefor. If it should be foreseen by the superin- 
" tendent, after the letting of the contract, that the work per- 
" formed or contemplated by it would be insufficient or defect- 
"ive, the county might be greatly the loser if he could not 
"require such additional work as would make it substantial 
" and permanent, and bind the county therefor.'* 
Seymoarw. So in New Jersey, where a contract had been made for 

Long Dock Go., . ., ,. , , .1.1 

6C.£.Qr.397. buildiDg a tunnel, and extra work was found necessary, it was 
held that the contractor must be allowed payment for it. 
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Great caution is, however, necessary in any attempt to 
take advantage of this principle. As we have already seen, 
the courts hold that an architect has no authority to oi'der 
changes or additions, unless the contract expressly gives him 
that authority, and an order given by him, without such 
authority, for work necessary in emergency to prevent injury 
to the buildipg, if allowed at all, would probably be so on the 
ground that an architect is the agent of the owner for seeing 
that his building is carried out properly, and according to his 
wishes, and that, in this capacity, he is authorized to take such 
steps as may be necessary, in emergency, to save his employer 
from loss, whether the contract expressly gives him such 
authority or not. 

In practice, it very frequently happens that, notwithstanding verbal Or. 
any stipulation in the contract that orders for variations which tr»s. 
either increase or diminish the cost of the work shall be valid 
only if given in writing, the owner, as his building assumes 
shape, or his intentions with regard to it undergo change, 
orders various alterations verbally, without waiting for the 
more tedious process of writing out the order, or agreeing upon 
a price for the change, and is honest enough to pay for the 
work so ordered, without endeavoring to escape liability on 
the ground that the orders were not given as provided in the 
contract. Even where no verbal orders have been given, an 
order may be implied from the conduct of the owner, and orders 
of this sort are much more likely to be inferred, if he has 
already waived the contract stipulations in some other way. 
Such looseness in dealing with a contract is objectionable, as a 
waiver of the written agreement in one case opens the door for 
claims on the part of the contractor to be paid for following all 
sorts of innocent suggestions from the owner; but, if the parties, 
after abandoning their own agreement, fall into dispute, the 
courts will deal fairly between them. The principle governing 
such cases is well stated in a decision of the United States o^'s^etc 
Circuit Court, which held that "Extra work done on houses scrancSi.eee. 
built by contract in writing cannot be recovered for, unless 
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there was a separate contract between the parties that such 
extra work should be done by the builder, and paid for by the 
owner, or unless the owner, while the houses were building, 
requested the builder to do the extra work, knowing that it 
was not comprehended in the written contract, and that the 
cost of the houses would be thereby increased. The mere 
circumstance of the owner's knowing that the extra work was 
doing, and not objecting to it, does not raise a contract on his 
part to pay for it; but is evidence which may be given to the 
jury, tending to prove that there was an agreement that the 
extra work should be paid for by the owner." 

It is to be observed, moreover, that where the written con- 
tract requires orders in writing for variations, if the owner 
chooses at one time to give verbal orders for extra work, he 
cannot afterwards insist that subsequent verbal orders are 
invalid. Although verbal orders are sometimes hurriedly 
given, as occasion demands, and as soon as practicable after- 
wards ratified by a written order, so as to bring them within 
the strict intention of the contract, without, probably, exposing 
the owner to the presumption of having intended to waive the 
contract stipulation, it would obviously be unjust to allow an 
owner to give verbal orders for various things, and then claim 
that some of these orders were valid, while others were invalid, 
as conflicting with the condition of the contract. This point 
has been covered by a New York decision, which says, " A 
written contract may be waived, either in whole or part, by 
parol, and after it has been thus waived by one of the parties, 
neither he nor any one acting under him can reinstate it." 

The waiver of a condition of a written contract by implica- 
tion is a much more difficult matter. To say that an owner 
stood by and saw certain work going on which was not in 
accordance with the contract, by no means proves that he 
ought to be compelled to accept it, or to pay for it. Owners 
are not usually experts in building matters, and it would be 
unreasonable to expect them to understand the full significance 
of what they may see. It has been held in Pennsylvania that 
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^* It is DO excuse for non-perfonnance that the employer looked 
on while the work was in progress, unless there be evidence 
from which his assent may be implied ; " and this appears to 
be the rule followed by other courts. What the nature of the 
evidence is, from which the owner's assent to the change may 
be implied, is indicated by a few decisions. Where a contract 
required that a cold-air register should be put in at the base of 
a building, to supply a heating furnace, it was proved that the 
owner occupied the house, and used the furnace, for three 
months, without objecting to the absence of the cold-air register ; 
and it was held that this amounted to a waiver of the contract 
stipulations in regard to the omission. So in a case where a 
parol contract had been made for building. The owners' 
engineer, in the presence of one of the owners, staked out the 
outer walls. There was a partition wall through the middle 
of the building, which the contractor staked out When the 
building had been carried to the top of the first story, the par- 
tition wall was found to be three inches out of its proper 
position. The owners did not demand that the wall should be 
taken down and rebuilt in its proper position, nor did they 
object to having the work go on ; on the contrary, they changed 
the lengths of the joists, put on the floors, and built the iron 
front, all in accordance with the changed position of the parti- 
tion wall. In a suit by the builder for his pay, it was claimed 
that he was not entitled to recover anything, or, if anything, 
only the contract price, less what would be the cost of taking 
down and rebuilding the partition wall, and making good all 
damage occasioned by so doing. The court held, however, 
that if the owners were entitled to any damages, it would be 
only for the difference between the value of the building as 
actually constructed, and what it would have been worth if it 
had been built according to the plan. No evidence was pro- 
duced to show that the building was worth any less by reason 
of the misplacement of the partition wall, and judgment was 
given in favor of the builder. 

If, however, the builder, without express direction, or 
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consent of the owner, makes variations from the contract, he 
becomes liable for the strength and safety of the building, so 
far as it may be affected by such changes, even though the 
owner may not have objected to them. One Pope contracted 
to build a wooden church, according to certain plans and speci- 
fications, which were made part of the contract. The base- 
ment was done, and occupied, and the upper story nearly done, 
when a gale blew down the upper part. No complaint was 
made of the construction before the building wAs blown down, 
but, subsequently, when the contractor demanded his pay for 
the building, the owners claimed that it was not constructed* 
according to the contract The specifications were silent on 
the point, but the architects claimed that the plans showed the 
studs of the upper story resting on the lower ones, and the first- 
floor beams resting on a ribbon, in such a way that the beams 
covered the junction of the two sets of studs, and were spiked 
to both. Instead of this. Pope had put a plate on the lower 
studs, and the upper studs stood on the plate. The witnesses 
differed as to the relative strength of the two constructions, 
and as to which the plans really showed. The judge in the 
court below instructed the jury that " If the contractors 
departed slightly from the plans, specifications and drawings, 
yet, if such departure did not diminish the strength of the 
building, nor contribute to its being blown down, such departure 
does not deprive them of their right to recover in this action, 
if the contract appears, by the evidence, to have been other- 
wise complied with." The Supreme Court of Illinois, however, 
reversed the decision, saying, "This position is untenable. 
"The contractors had no right to depart from the working- 
" plans made part of the contract. If they did so, it was at 
"their peril, and they would become guarantors as to the 
" strength and safety of the structure." ..." The drawings 
'< were made part of the agreement. The contractors could 
" only discharge themselves from liability by constructing the 
"building in accordance therewith, unless a deviation was 
'* mutually agreed upon." 
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Besides the question of whether variations have been made 
as the contract provides, or whether the provisions of the con- 
tract respecting them have been mutually waived, there is 
often a difference of opinion as to what shall be the price to be 
paid for them. Contractors generally suppose that all extra 
work can be charged for at day-work prices, but this is by no 
means always so. Contracts often provide expressly that the 
price for extra work shall be estimated in proportion to the 
contract price for the entire work, and where the extra work 
is likely to be of the same sort as that provided for in the con- 
tract, a schedule of the different portions of the contract work, 
with their respective quantities, and the amount allowed for 
them in making up the contract price, is often appended to the 
contract, and a stipulation agreed to by both parties that the 
same schedule shall be the basis of payments for extra work. 
Even where such a schedule is not made, but the contract 
simply provides that extras shall be estimated in proportion to 
the contract price for the entire work, it has been held that 
nothing but the contract estimates can be used in making up 
the prices for extra work, and that evidence of the reasonable 
value of such extra work is not admissible. 

Where the variations from the contract consist of deductions 
instead of additions, there is some uncertainty as to the manner 
in which they will be treated by the courts. If the contract 
expressly provides that deductions may be made, and an 
allowance made for them, either at the contract price, or at a 
reasonable price, there is no doubt that the stipulation will be 
enforced ; but where there has been no agreement on the 
subject, there seems to be a tendency to allow the contractor 
something for the work which he had agreed to do, and was 
ready to do, but which was omitted at the request of the other 
party, and for his benefit. The contract for the storage reser- 
voir of the Brooklyn Water-Works provided that the work 
should be done under the direction of the engineer, who had 
extensive discretion in making changes. Piles, which were 
intended to have been driven to a depth of twenty-four feet, 
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and had been so specified in the contract, were, by the engi- 
neer's order, driven only to a depth of sixteen feet It was 
not claimed that any detriment to the work resulted from this 
change, but the city demanded that the contractors should 
make an allowance from the contract price, proportional to 
the saving which had resulted to them from the change. The 
New York Court of Appeals, however, decided that, "no 
deduction could lawfully be made," and that the contractors 
were entitled to their pay. The Court said, " The defendant 
" had a right to demand the very work specified, and if it 
" accepted anything less as sufiicient for the purpose named, has 
" no right to insist that a rebatement should be made for that 
" reason." 

In practice, as nearly all written contracts provide for the 
case of the omission of work agreed upon, the contract stipu- 
lations would settle any question of the kind, but, where 
building operations are being carried on under a verbal con- 
tract, or under a written contract which does not cover this 
point, it would be prudent for the owner, or for the architect 
in his behalf, to see that an agreement is arrived at as to 
the allowance to be made from the contract price, before 
ordering any omissions from the work contracted for. 

In regard to omissions of work required by the contract, 
where the contract provides that such omissions may be made, 
it is to be remembered that where a contractor agrees upon a 
price for leaving out any of the work, he is presumed to 
include in his proposition the cost of doing any work not in 
the original contract, that may be rendered necessary by the 
omission. A contract was once made for a brick building, in 
which it was specified that the work was to be tuck-pointed. 
The owners decided to leave out the tuck-pointing for the sake 
of economy, and an agreement was made with the contractor 
for a deduction from the contract price in consideration of the 
omission. After the building was done, the contractor pre- 
sented a bill for striking the joints of the brickwork, as an 
extra. The Court, when suit was brought on this bill, held 
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that '^ When the agreed deduction was made for omission of 
*< tnck-pointing, it is to be presumed that all necessary estimates 
'^ were made, so that the work, when finished without the tuck* 
** pointing, should conform to the contract, which required first- 
** class workmanship in all respects." It was therefore decided 
that the contractor's claim was invalid, and particularly so, as 
the contractor went on with the work, without requiring this 
extra item to be inserted in the contract, or calling for deci- 
sion from the superintendent in regard to it. 

It is a common notion among builders that any variation 
from a written contract invalidates it, so that the contractor 
thereupon becomes entitled to claim payment for all that he 
has done at day-work rates, without reference to the contract 
price. This notion is quite unfounded, as the courts will 
always enforce the provisions of a contract, so long as any 
can be ascertained which have not been abrogated by consent 
of the parties; but it is possible to confuse a contract by 
alterations to such an extent as to render it impossible to 
determine what the original agreement was, or how it can be 
applied to the work actually done; and in such cases a 
reasonable valuation of the work done and materials delivered 
constitutes the only means by which the builder can be fairly 
compensated Whether the changes and variations from the 
contract have been such as to amount to an abrogation of the 
original contract, and the substitution of something else, is, 
according to the Virginia courts, a matter for the jury to 
decide. 

How the parties will be treated in case the contract is thus 
abrogated may be inferred from a decision which says that 
*< Where the original plans on which the contract was founded 
have been by mutual consent so substantially and materially 
departed from as to amount to a constructive abandonment of 
its terms and specifications, the case should be regarded as one 
of general employment, with an implied obligation by the 
owner to pay what the work and materials are reasonably 
worth." In this case, although the contract referred to some 
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*' plans," there were none, nor were there sofficient specifica- 
tions to ascertain whether the building was to be of brick or 
stone, and the work was practically done under the defendant's 
directions. 

In a New York case, the matter was treated differently. 
The State had contracted for the stone-cutting work on a 
group of buildings, which were, according to the specificationsy 
to be faced with stone. The contract reserved to the State 
the right to make any change it deemed proper in the plans 
and specifications. Later, the State postponed indefinitely the 
construction of five of the buildings, and changed the others, 
so as to have ihem faced with brick, instead of stone. The 
contractors for the stonework cut the trimmings needed for 
the buildings in their new form, but sued the State for 
damages for breach of the original contract. The Court of 
Appeals held that the provision for changes in the contract did 
not authorize the substitution of brick instead of stone in the 
construction of the buildings, and that the contractors could 
recover damages for the breach of the contract by reason of 
the change. It was argued in defence that the act of the con- 
tractors in cutting the stone required for the trimmings of the 
buildings as ultimately constructed amounted to a waiver of any 
claim for damages for the breach of the contract in changing 
the facings from stone to brick; but the Court held that it 
was not such waiver. 

Another claim for damages was made by the contractors, on 
account of the abandonment, or postponement, of the construc- 
tion of the other ^"vq buildings, for which they had contracted 
to furnish stone. The contract did not say anything about 
allowing either of the parties to postpone performance indefi- 
nitely ; on the contrary, it required the contractors to " com- 
mence the work inmiediately and prosecute the same diligently 
to its completion." The Court held that the State was not 
authorized to avert and abandon performance for an indefinite 
period, but was bound to go on with the construction without 
unnecessary delay, until all the buildings were completed, and 
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that the abandonment of the work as to five buildings entitled 
the contractors to damages. It was argued by the counsel for 
the State that the contractors ought to have given notice of 
their willingness to go on with the work under their contract, 
in order to hold the State for the breach ; but the Court held 
that no offer or tender of performance was necejssary. 

It will be seen that the claim in this case was for damages 
for the breach of the contract, while in the former one it was 
simply for payment of a reasonable price for the work actually 
done, without regard to the original contract, which the peti- 
tioner wished to have considered as abandoned by the mutual 
consent of both parties. It would in many cases be open to 
the petitioner to take either position, and it would be for his 
counsel to determine which would be most advantageous, but 
it has been held that he cannot take both ; that is, he cannot 
claim to be paid by the day for work he has done under a 
contract which he was prevented from completing, or which 
was so obscured by changes as to be incapable of being traced, 
and at the same time recover damages for the breach of the 
contract. 

In regard to the abrogation of contracts by changes in them, 
it seems to be the rule that where the original contract can be 
traced, or any stipulations belonging to it which could reason- 
ably apply to the work as altered, the portions still applicable 
will be enforced, and here also the circumstance of the sealing 
of the contract seems to be of some importance. Under a 
building contract of the usual sort, sealed, which provided that 
changes might be made, the owner omitted certain things, and 
added others, which were agreed to be equivalent to those 
omitted. The owner said tliat if the changes were made, he 
would " thereupon " make payment of the contract price. 
When the work was done, however, he fell back on the stipu- 
lations of the contract as to payments. The contractor sued, 
claiming that the changes which had been made amounted to 
an abandonment of the original contract, so that payment for 
the work would be due when the work was finished, as in the 
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case of ordinary day-work ; and that the owner's promise, if 
the changes were made, " thereupon " to make payment, was 
an additional express agreement on his part to pay on comple- 
tion. The Court, however, held that the changes from the 
contract, made by mutual consent, had no effect upon the 
sealed covenant by which the terms and times of payment were 
fixed ; and, as to the verbal promise of the owner, the Court 
said that a provision of this description in a sealed contract 
could not be altered by parol, unless upon sufficient considera- 
tion. 

In the same way, in Illinois, it has been held that ^* where 
the terms of a contract have been departed from, by consent 
of the parties, they will still regulate the rate of compensation, 
so far as they can be traced." 

Whether variations from the contract as to the work done 
abrogate the provisions relating to the time of completion, or 
the procuring of the architect's certificate before payment, 
seems to depend on the circumstances, and the character of the 
deviations. It has been held that orders for extra work do 
not extend the time of completion, if the architect, under the 
contract, has power to extend the time on account of extra 
work, and does not do so ; and, in another case, where orders 
for variations were permitted under the contract, the value to 
be added to or deducted from the contract price, it was held 
that work and materials so provided, although not called for 
by the contract, would be deemed as done thereunder, and no 
recovery could be had therefor without full performance of the 
contract. 

On the other hand, in a case, where, as it seems, the con- 
tract did not provide for the point in question, and where 
extra work was ordered by the owner, it was held that the 
time of completion must be considered as having been extended 
by the parties, to enable the work agreed upon to be com- 
pleted. Here it appeared that the work included in the 
original contract would have been completed within the time 
stipulated in the contract; and, in a somewhat similar case, 



Digitized by 



Google 



THE BUILDER AND THE OWNER. 295 

where coDsiderable variations were made from the contract, Adams r«. 
without the owner's orders, but were siibseqaently adopted by 48 lud. 1*53. 
him, it was held that the prodaction of the architect's certifi- 
cate, although required by the original contract, was not 
necessary for payment. 

Where, in the absence of any stipulation in the contract as oreen r«. 
extension of time for extra work, the limit of time is held iiaauSk. 
to be extended by reason of the ordering of variations, the 
implied stipulation thereafter is that the work shall be com- 
pleted within a reasonable time. 
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CHAPTER XXIV. 

The Abandonment op Contracts. 

^TTPART from the modifications which may be made, either 
[L by agreement or implication, in carrying oat contracts, 
they may be wholly abandoned by either party, either 
directly or virtually, and it is important to know the rights of 
both parties in sach cases. It is, as will be remembered, the 
general rule of law that if two parties make an agreement, by 
which one is, for a consideration, to do something for the 
other, and one of them without good cause refuses or neglects 
to carry out his part of the agreement, the other, if be is still 
willing and able to carry out his part, is entitled to recover 
from the other the contract price agreed upon, less the actual 
expense that he would have incurred in doin^r what he had 
promised ; or, in other words, the profit that ho would, with 
reasonable probability, have made out of the transaction. 
MoMMter rt. This rule was applied in the case of McMaster vs. State of 
m^n!" Y^6^'* New York, 108 N. Y. 542, quoted at some length on Pago 
292, but, in most building cases, the claims of the parties are 
so much complicated with alleged delinquenc '• on both sides 
that it is lost sight of. 

The abandonment of building contracts may be brought 
about in at least four ways. The owner may retreat from his 
bargain, as in the case just cited, or may not fulfil his part of 
the contract; or the builder may refuse or neglect to do 
what he has agreed ; or the two parties may agree with each 
other, either expressly, or by implication, that the whole or a 
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part of the work shall be given up ; or the law, or some other 
irresistible power, may interpose to prevent the agreement 
from being carried out. In all these cases, as will be seen, 
the law will maintain the sacredness of the contract, and will 
try to enforce so mnch of it as still remains unaffected by the 
conduct or subsequent agreements of the parties. 

Thus, if a builder, who has partly completed his contract, 
so that he has conferred upon the other party substantial 
benefit, which the other party has accepted and taken the 
advantage of, then abandons the work, without the fault or 
consent of the other party, he will not be allowed to claim the 
reasonable value of his work and materials, irrespective of the 
contract price, as would be the case under some other condi- 
tions, but can, under the most favorable circumstances, recover 
only the contract price, less what it would cost to finish the 
work he had agreed to do, and deducting also whatever 
damage the owner may have suffered from his abandonment of 
the contract. 

If the owner is in default in carrying out his part of the 
agreement, the rights of the builder are greatly enlarged. It 
is then generally held that he is entitled either to treat the 
contract as still existing, and claim damages from the owner 
for the breach of it, as well as compensation at the contract 
rate for what he has done, or may treat the contract as 
having been abandoned, or "rescinded," and demand pay- 
ment for his work and materials at their reasonable value; 
and even where there has been no intentional default, but so 
many changes have been made from the original plans and 
specifications as to make it impossible to trace the contract, 
and say to wh'at part of the work it shall be applied, it has 
been held that recovery can be had on quantum meruit^ that 
is, at the reasonable value of the work and materials furnished. 
It seenis to be the rule that the claim cannot be made in both 
ways, so that the petitioner, or his counsel for him, must 
choose at the outset which course to take, and it will depend 
on circumstances which will be the more advantageous. In 
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some cases, even where the suit is brought on qtumtum meruit^ 
the jadge may mstmct the jarj that the reasonable value of 
the work done, and materials delivered, must be ascertained 
by applying to what has been done the contract rate for the 
whole work, instead of allowing for them the ordinary market 
prices. The practice in this respect, however, seems to vary 
in different States. The Supreme Court of Michigan said, ^<Ic 
'^ would be unjust to confine a party to the contract price 
" when, by the fault of the other party, who has practically 
'^ repudiated it, he is deprived of the opportunity of finishing 
" it" Here the suit was brought on quantum meruit. In the 
same way, it has been held in Missouri that *' in a suit on 
quantum meruit and quantum valebant^ a contractor is not 
restricted to a pro rata part of the contract price, if he has 
been prevented from completing the contract by the other 
party." The idea in this ruling is, perhaps, that in an action 
on the contract, where one party had been prevented by the 
other from completing what he had agreed to do, the one so 
prevented would be entitled to recover, not only payment for 
what he had done, but damages for the breach of the contract 
in addition ; and it would hardly be fair, simply on account of 
the action having been brought in a different form, to restrict 
his recovery to the contract rate fol* what had been done, with- 
out any equivalent for the additional amount that would be 
awarded him as damages in a suit in the other form. In fact, 
this is the way in which the principle was expressed by the 
New York Court of Appeals, which held that " Where per- 
formance is prevented by one party to a contract, who termi- 
nates the agreement against the will of the other party, the 
latter may' either sue* for breach of contract, and recover as 
damages the profits he would have made if allowed to complete 
the work ; or he may waive the contract, and bring his action 
on the common count for work and labor generally, and 
recover what the work done b actually worth ; but in this 
case he cannot recover for profits on the unexecuted part of 
the work." The Michigan courts, however, carry out their 
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principle logically, even where it does not work to the advan- 
tage of the contractor. In Allen vs, McKibben, 5 Mich. 449, 
it was held that, in a suit on quantum meruit^ a contractor 
could not recover the contract price, if his work was not 
reasonably worth it. 

It should be noticed, in these cases, that there is an im- 
portant distinction between mere failure of the owner to do all 
that he had agreed to, and such conduct as prevents the other 
party frofh carrying out his part of the contract. The Illinois 
Supreme Court says, <* Where materials are furnished, and 
work done, under a special contract, the price therefor must be 
governed by its stipulations," and this rule has been strictly 
adhered to, with one apparent exception, in the case of Cook 
County vs. Harms, 108 111. 151, in which, however, the 
changes and extra work were so material that the Court held 
that the contract ceased to govern. 

The Supreme Court of Missouri still further explains the 
matter by saying, ^^ A mere breach of contract does not 
entitle the other party to stop work, and recover for unper- 
formed work. He might stop work, and recover for what he 
had already done, but not for what remained to be done. To 
recover for that, he must have been prevented from going on 
by the unauthorized interference of the other party " ; and it 
is added in one case, " The measure of damages, on the con- 
tract, in such cases is the contract price, less what it would 
cost to complete the work." 

What is considered to be mere breach of contract, and what 
such conduct as amounts to preventing the other party from 
carrying out his part, may be indicated by a few examples. 

In Indiana case, the owner did not pay the instalments of 
money as the work went on, and the builder abandoned the 
contract, and sued for damages, alleging that he was prevented 
from doing what he had agreed by the failure of the owner to 
make payments on account. The Court said that, if the 
owner had really prevented performance of the contract, the 
builder would be entitled to recover, as damages, the profit 
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Urn ha would hmire BMde if ha had been allowed to eooqxleca 
the work ; b«u it held that a aere iailare to paj mooe j dae 
OQ the eootract before the eompledoii of the work did noi 
ooostitiite such preTention. 

On both these potnta somewhat diffi ercat ralings hare been 
made in other States. In Louisiana, it has been held that 
prospectiTe profits, as being ocmtingent, cannot be recorered as 
damages in eases of this nature; and in Illinois^ where the 
owner had failed to paj the instalm^its required bj the 
contract, of eightj-fire per cent of the ralne of the work doue, 
it was held that the buflder was justified in abandoning the 
contract, and could recoTer under a mechanics' lien for his 
work. The Court said, in this case, "Whj the appellee 
'^ should not be paid for the work he had done, and which had 
" been accepted, and hare a lien therefor, we cannot per- 
'^ ceire." . . . '^ A great hardship would be worked if builders 
^ should be deprived' of means of supplying materials, by 
^reason of defaults in payments, on which they must be 
'' supposed to haye relied when they entered into the cou- 
'Uract." In this case, the contract was for carpenter work 
only. While the work was going on, a brick wall was blown 
down. The carpenter could not go on with his work without 
the wall, and the owner refused to build it. The Court held 
that on this ground also the builder was justified in abandoning 
the contract, and was entitled to enforce a lien for the work 
done, as the owner, by refusing to rebuild the wall, prevented 
the other party from completing the contract. The question 
of whether damages should be allowed the builder for the 
breach of the contract by the other party does not seem to 
have been brought up in this case. 

In another case, a contractor agreed to take down some 
defective walls of a building which had been burned, and re- 
build, according to plans and specifications prepared by an 
architect, and the architect was appointed superintendent, with 
full power to inspect, accept or reject any work done, or 
materials to be used, whether worked or otherwise, when not 
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in accordance with the plans, specifications and detail draw- 
ings ; and it was provided that his decision on that matter, and 
ou all other matters relating to the bnilding, etc, should be 
binding and conclusive upon both parties. The architect, 
before the contract was made, examined the building, and 
determined what part of the walls it was necessary to take 
down. The contractor took them down, in accordance with 
the architect's directions. Before the work was done, the 
owner got other men, pulled down some of the contractor's 
new work, and more of the old work, and completed it him- 
self. It was held that the contractor was justified in following 
the architect's directions ; that the contract was rescinded, and 
that he could recover. The court below allowed him to 
recover on quantum meruity or by reasonable value, and no 
objection was made by the other side ; so the Supreme Court 
did not undertake to decide whether market price or contract 
price should govern in the amount to be recovered. 

In Illinois, a firm contracted to make and put up in a build- 
ing certain ironwork. When the ironwork was ready, the 
building was not in condition to receive it Finally, notice 
was given to the iron contractors, on Saturday afternoon, that 
the building was ready for the ironwork to be put up. The 
Sunday night following, the building was burned, the iron- 
work not having yet been put up. The iron contractors sent 
the owners a bill for the ironwork, not including putting up. 
Tn a suit, subsequently, for the amount of the bill, it was held 
that they were entitled to recover. 

In cases of this kind, where the contractor is put to loss by 
the failure of the owner to have the building ready at the 
agreed time, the builder is not obliged to abandon the contract, 
but may go on, when he is at last afforded an opportunity, and 
complete his work, and recover, in addition to the contract 
price, damages for the injury caused him by the delay, his 
subsequent performance of his contract not being regarded as 
a waiver of his claim for damages. A man once contracted to 
do the carpenter work on a building in New York, the work 



Bonnet vt . 
Olftttfeldt, 
120 la 106. 



Bftvionvi. 

Olark, 
70IU.66S. 



Allamon V9, 

Mayor, 
43 Barb. S3. 



Digitized by 



Google 



302 ARCHITECT, OWNER AND BUILDER BEFORE THE LA W. 

to be done << without delay." He hired workmen at once, 
supposing that they would be immediately required, and kept 
them, doing nothing, for some time, expecting to be called 
upon to carry out his contract. When he was finally called 
up6n to do the work, some time afterwards, it was winter, the 
days were short, so that the men could not do so much work in 
a day, and the prices of materials had risen. Nevertheless, he 
completed his contract, and subsequently sued for compensa- 
tion for the loss he had suffered, in addition to the contract 
price. It was held that he had a right of action, on account of 
the failure of his employer to have the building in readiness 
for him to perform his contract, whereby he incurred loss, and 
did not waive that right by performing the work when the 
building was made ready. 
MMsfleWvf. In another New York case, the plaintiffs contracted to 

102 N. *Y. 206.' build an elevator, commencing within ^Ye days after notice 
that the foundations were ready, and completing within five 
months thereafter. Notice was given that the foundations 
were ready, and the contractors inspected them, and protested 
against using them; but, at the request of the defendant's 
engineer, and on the assurance that they should not thereby 
waive any rights secured by the contract, they commenced the 
work. The foundations proved not to be in proper condition 
for building upon, and the contractors were put to expense and 
loss in consequence. In an action for damages on this account, 
it was held that it was an indispensable condition to the per- 
formance of the work that foundations should be prepared, and 
the contract implied that they should be furnished in proper 
condition. The defendants argued that the notice given to the 
contractors was not a guarantee, but simply an expression of 
the engineer's opinion ; but the Court held that it was a certifi- 
cate of an actually existing fact. As to the claim that the 
contractors, by commencing work on the foundations after they 
had objected tO them, waived their claim to damages on ac- 
count of their insufficiency, the Court held that it was no 
waiver, and that the contractors had the option, either to 
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refuse to commence the work, or to commence and prosecate 
it, relying on the contract to recover such damages as the 
breach caused them. 

Two other New York cases raise additional points. In one, 
suit was brought by the contractor for the heating work in the 
LaFarge House, for payment for his work. It was proved 
that the contract had been nearly completed when the building 
was destroyed by fire. It was also proved that the heating 
contract required the work to be done at a date previous to the 
fire, so that the contractors had not fulfilled their agreement. 
The lower courts gave judgment for the defendant, but the 
Court of Appeals reversed the judgment saying that, ^^ Where 
the owner of a building contracts for labor to be performed on 
it, he is under an implied obligation to have the building 
ready, and in a condition to receive the labor contracted for." 
In regard to the fact that the .plaintiff had not kept his agree- 
ment in regard to the time of completion, the Court held that 
the defendant acquiesced in the delay, and the plaintiff was 
not thereby deprived of his right of action. 

In the other case, where the employer prevented perform- 
ance, it was sought to prove that the contractor was bank- 
rupt, and could not have gone on with the work if the owner 
had given him an opportunity ; but the Court held that in such 
a case it was unnecessary to prove readiness and ability on the 
part of the contractor to perform his agreement, in order to 
recover against an employer who had prevented him from 
trying to do so ; and that evidence of the insolvency of the 
contractor was immaterial. 

In the first of these cases, it is important to observe that the 
heating contractor had no control or charge of the building, so 
that he could not be held responsible for the fire or its conse- 
quences. The Court of Appeals, in discussing this point, cited 
a case where some builders had contracted to build a school- 
house. The house was all done, except a little painting, and 
the hanging of the blinds, when it was burned. The school 
authorities sued the builders, and recovered all the money that 
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had been paid oa acoooot of the oontnct, bendet danaget for 
Doo-perfonnance. The Court explained that ia this ease the 
cootracton were in charge of the building, to that the decision 
was not inconsistent with their opinioo in cases where the 
owner was the partj in charge. 

If the employer, as sometinies happens, bj directing dianges 
in the manner of working, preTcnts performance of the con- 
tract work in the manner agreed, while the contractor is 
willing and readj to carrj out his agreement, it maj be held 
that this is eqairalent to performance. On the other hand, if 
the builder makes an agreement to carrj ont the work accord- 
ing to certain plans and specifications, he wiU not be released 
from his contract bj the sabsequent discoTcry that the execu- 
tion of the plans is difficult or impracticable. It is his doty to 
ascertain whether the plans can be carried ont before he signs 
a contract to do it. 

If the performance of the work agreed upon should be 
prerented by the interference of the law, the contractor is 
released, and is entitled to payment for what he has done, and 
here, again, there may be a difference in the claim if the 
employer has been at fault in the matter. In a Mississippi 
case, a man, B, contracted to build a mill-dam for A. A 
knew, though B did not, that objection would be raised to the 
dam as a nuisance. B had the work partly finished, when he 
and A were enjoined from completing it. It was held, in a 
suit by B against A, that B was entitled to recover on 
quantum meruit for the work he bad done. 

In this case, the court seems to have considered that the 
owner was at fault in having failed to disclose to the contractor 
the fact that he would probably be enjoined ; for, in a New 
York case, where the completion of a contract was prevented 
by law, it was held that the contractor was only entitled to 
recover for the work actually done, at the contract prices. In 
another New York case, the question came up, whether the 
prohibition of the Superintendent of Buildings should be con- 
sidered as an interference of the law, and it was decided that 
it must be so considered. 
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The same rule is applied to cases where, instead of the per- 
formance of the contract having been prevented by the inter- 
ference of the law, the contract itself has been void from the 
beginning, without fault on the part of the contractor. It will 
be recollected that a contract for work not to be performed 
within a year from the making of the agreement is, under the 
Statute of Frauds of most of our States, void unless in writing, 
and may be void under the statute for several other reasons ; 
but it has repeatedly been held that a person may recover 
on quantum meruit for services rendered under a contract 
void, under the Statute of Frauds, because not in writing. 
Again, where a plaintiff, who sues for work and materials 
furnished under a building contract, is himself in default in the 
performance of the contract, he may still be entitled to recover 
ou quantum meruit. This principle is sometimes held to apply 
to cases where a builder has failed to perform work substan- 
tially according to his contract, but the work done is of value 
to the other party, who accepts and uses it ; but it will be 
remembered that all the courts are not in accord in this 
matter. 

Where either party finds that the contract cannot be exactly 
performed, he must, if he wishes to declare it rescinded, exer- 
cise his right to do so when the occasion for it accrues, or he 
may be held to have waived his right. Thus, if an owner, by 
directing radical changes, delaying his decision on questions 
referred to him, or in some other way, prevents the builder 
from carrying out the strict letter of the contract, the latter 
must, at the time, give notice that he will, in consequence of 
the owner's action, no longer be bound by the contract, or, if 
he prefers, by certain stipulations in it, such as that for the 
time of completion, or any others which the ownerV conduct 
has made it difficult to comply with. If the builder neglects 
to do this, and goes on without objection, he cannot afterwards 
benefit by a claim that the contract was broken. In the same 
way, if the owner, finding that his building is not completed at 
the agreed time, or that the builder has committed other 
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faults which, under the contract, entitle the owner to rescind 
it, suffers the builder to go on, without expressing his dis- 
approval, or giving notice that he intends to cancel the con- 
tract, he waives the right to do so; and although he can 
recover damages, as the contract provides, for the injury he 
has suffered, he cannot subsequently claim that the contract 
was forfeited. An owner once, having availed himself of a 
clause in the contract, allowing him to complete the work, after 
the contractor's default, and deduct the cost of completion 
from the amount to be paid to the builder under the contract, 
defended himself, in an action brought subsequently on the 
contract, by claiming that what he had done was under the 
contract. Subsequently, he, or his counsel for him, claimed 
that the contract was forfeited by the builder's action ; but it 
was held that he could not, having once chosen to regard the 
contract as continuing, afterwards claim that it was forfeited. 

It is well for owners, as well as contractors, to remember 
that a contract may be rescinded by giving such orders, even 
where the contract permits orders to be given for variations, 
that the building falls, or is otherwise seriously injured. A 
contractor once ordered a sub-contractor to build certain walls 
in such a way^ as to be unsafe. The sub-contractor told him 
that he thought they would be unsafe, but the principal con- 
tractor insisted that they should be built according to his 
directions. They fell, and the contractor refused to pay for 
them. The sub-contractor, who would hardly have been able 
to recover under his contract, which, of course, required him 
to deliver walls, not ruins, elected to treat the contract as 
rescinded by the orders which had been given him, and sued 
on quantum meruit for the value of the materials and labor 
that he had furnished. The defendant claimed that the sub- 
contractor, by his folly in complying with directions that he 
knew to be improper, rendered himself jointly responsible with 
the principal contractor for the result of doing so, under the 
doctrine of contributory negligence ; but it was held that the 
impropriety in the directions, against which the sub-contractor 
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remonstrated, was not a matter of knowledge, but of opinion, 
and that the principal contractor, by insisting on their being 
followed, in spite of the remonstrance, assumed the risk, and 
that the sub-contractor could recover. 

This case should be distinguished from those where a 
builder contracts to carry out plans and specifications which 
afterwards prove to be impracticable. As has been before 
shown, a builder is presumed to understand plans and specifica- 
tions, and, if he finds any obscurity in them, he has opportunity 
for asking explanations from the architect before he agrees to 
build in accordance with them, so that he will not afterwards 
be excused from carrying out what he has agreed to do on the 
groiyid that he has found it to be impracticable or unsafe. 

Where the contract has been broken, or abandoned, the 
position of the architect is somewhat changed, although in 
this, as in other points, the decisions of the courts differ. In 
several States, it has been held that, if the owner prevents 
performance of the contract, the architect's certificate of 
completion becomes unnecessary. In a similar way, it has 
been held in Missouri that where suit is brought by the 
builder for payment for work done, under quantum meruit ^ the 
necessity for producing the certificate of the architect, as to 
the completion of the work, or its satisfactory quality, no 
longer exists ; and, although the architect may testify in re- 
gard to these matters, his testimony will count for no more 
than that of any other expert. 

Even in a suit on quantum meruit^ however, the certificate 
was held to be necessary, where the architects had pointed 
out certain defects, which the contractors claimed to have 
remedied. 

Where the contract has not been entirely rescinded or 
abandoned, it has been held that, where considerable variations 
had been made from the contract work, but the building had 
been occupied, the architect's certificate was not needed to 
recover payment; and a general decision has been given in 
California, to the effect that " Assumpsit will lie to recover a 
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balance due oo a tpecial coDtract to erect a building, and it iB 
not neoessarj to allege the performance of all tbe conditions to 
be performed before pajment is doe.** The prodaction of the 
architect *s certificate woold probablj, on occasion, be regardeil 
as one of these conditions that might be dispensed with. 

On another point* where tbe contract stipulated that tlie 
architect should be the sole judge as to what should be paid 
the builder for his work, in case of deviation from the con- 
tract, and considerable changes were made, it was held in 
Illinois that ** Extras which anoount to changing the work 
materiallj from the plans and specifications constitute a dif- 
ferent work, not contemplated by the parties when the con- 
tract was made, and the contract then ceases to govern, and 
the contractor is not bound to accept such compensation as the 
architect maj fix." 

It maj be mentioned here that the death of the contractor 
terminates a building contract, unless some provi!>iou has been 
made in the contract for having it completed by the con- 
tractor's executors or other legal representatives. Where no 
such provision has been made, and the contractor dies, it has 
been decided in Missouri that sub-contractors and material 
men have no lien for work or materials thereafter furnished 
under the contract. The death of the owner, on the contrary, 
does not, except by special previous agreement, terminate a 
building contract, but it remains in full force, and is valid 
against hb estate. 

As in all other cases, however, it must be remembered that 
the principles here quoted are only applied by the courts 
where the parties have left the matter open for such determi- 
nation, and that if they choose to provide fur themselves, in 
their contract, a rule to be followed, the courts will enforce it, 
without regard to precedents or general considerations. Thus, 
where a contract stipulated that the owner should have the 
right to revoke the contract, if he was not satisfied with th^ 
work, and did revoke it, the Supreme Court of Indiana held 
that tbe contractor had no remedy for damages resulting from 
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the exercise of the right so reserved. As most bailding con- 
tracts now contain stipulations, by which the owner is em- 
powered to terminate the contract under certain conditions, no 
claim for damages can be made for revocation made in accord- 
ance with these conditions. Moreover,, in so serious a matter 
as a suit for damages for breach of a contract, it is necessary 
to be sure, nQt only that the conduct complained of is not 
expressly authorized by the contract, but that it is intentional 
and unmistakable ; and this is particularly advisable where it 
is sought to prove that one party prevented performance by 
the other. Many decisions uphold the rule that *^ It is not 
every partial neglect or refusal to comply with some of the 
terms of a contract by one party which will entitle the other 
to abandon the contract at once. In order to justify an 
abandonment of it, the failure of the opposite party must be a 
total one ; the object of the contract must have been defeated 
or rendered unattainable 'by his misconduct or default." 

Where a contract has been declared forfeited, under the 
stipulations of the agreement, it may be reinstated by mutual 
consent or implication, and the parties will then no longer be 
governed by the original revocation. In a New York case, 
the plaintiff, by an oral contract, agreed to erect for the 
defendant a building, in accordance • with certain plans and 
specifications. The defendant, when the building was nearly 
finished, employed an architect to examine the work. The 
architect made a memorandum of defects and of the work that 
should be done to remedy them. This was accepted, and 
Hgreed to by the parties, and the plaintiff began work under 
the new agreement. The defendant then refused to allow the 
plaintiff to finish the building as required by the architect, and 
the work was stopped. The builder sued for payment for 
the work done, notwithstanding its agreed defects; and the 
Court of Appeals held that the new agreement was a waiver 
of forfeiture by reason of the non-performance of the old 
contract, and that the plaintiff was entitled to recover. 

It occasionally happens that a contract is declared forfeited 
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through mistake or misconception. In such cases, however 
indignant the contractor may be, he has no claim for damages 
against the other party, if the mistake was an innocent one. 
In two cases, in the United States courts, it has been decided 
that '* Where right of forfeiture is reserved in the contract, a 
forfeiture declared under it, through noustake of facts, does not 
authorize damages, unless the person upon whose judgment 
the forfeiture was to be made acted fraudulently." 

Another case, which throws some light on the subject, is 
found in the Massachusetts reports. One Gray, as Treasurer 
of a company, contracted for four engines, to be set up in the 
company's works. The engines were nearly finished, when 
Gray himself made an assignment in bankruptcy. The en- 
gine-builders, fearing that Gray's company might be involved 
in his failure, carried away the portable parts of the engines, 
and gave notice that they would not complete their contract 
without further security. A new Ti-easurer was appointed, 
who, when he was asked whether the company wished the 
builders to go on and finish the engines, said that the corpora- 
tion was not bound by the contract. In a suit by the engine- 
builders against the company, it was held that the agreement 
was discharged by the refusal of the builders to go on with the 
work, and could not be held binding on the company, without 
proof of some subsequent agreement by them that it should lite 
completed. 
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CHAPTER XXV. 
Completion, Acceptance, Delay and Forfeitube. 

WE now come to four matters which give more trouble, 
perhaps, than any others connected with the settlement of 
building contracts. When a contract shall be considered 
to be completed, what constitutes an acceptance, when a con- 
tractor shall be held responsible for delay in completing his 
work, and what shall be the penalty inflicted upon him for 
such delay, are all questions which have frequently ito be 
solved by the courts. As it happens, however, the courts are 
practically in accord in their treatment of them, and a study of 
the decisions which have been made already might save many 
an owner or contractor, who feels himself aggrieved, from 
spending his time and money in trying to gain for himself a 
decision at variance with principles so well established. 

In most building contracts, it is stipulated that the work 
specified in the agreement must not Only be completed, but 
completed to the satisfaction of some person indicated, and, in 
many cases, accepted by the owner, before payment is due; 
and the agreement also generally provides that, if the original 
contractor shall neglect or refuse, for a certain time, to do 
the work as agreed, the owner shall be at liberty to notify him 
that the contract is at an end, and to employ other persons to 
finish the work, and to charge the cost of completing it in this 
way to the account of the original contractor; and as, in 
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practice, all these points generally come up in any particular 
case, it will be convenient to consider them together. 

In most cases, where an architect is employed, it is agreed 
by both parties that his certificate shall be the sole and suffi- 
cient evidence of the completion of the work as contracted for. 
It has been shown above, by many examples, that, where such 
an agreement has been made between the parties, it is almost 
indispensable that the certificate should be procured, before the 
builder can claim that he has completed his contract ; but the 
rule is not absolutely without exception. Unless the contract 
provides, as it often does, that the architect's certificate shall 
be binding and conclusive upon both parties, it may be regarded, 
as it has been in New York, as simply prima facie evidence, 
which may be controverted by other evidence. In any case, 
whether the contract makes the certificate final or not, the 
courts will set it aside if it is shown to have been fraudulently 
given, and will release the builder from the necessity of pro- 
ducing ii, if it appears that it is maliciously or fraudulently 
withheld. In Illinois, it has even been decided that a court 
may enter into the mental attitude of the architect who makes 
the certificate, and, if it finds that his decision was not based 
on his judgment, but on . his arbitrary will, and neglected 
important facts, so as to justify a suspicion that he iuteuded to 
oppress the builder, that it may set it aside, even though the 
contract expressly provides that it shall be final and conclusive 
on the parties. It is, moreover, to be remarked that, under 
any circumstances, the contract is paramount, even to the 
architect, and a contract requiring work to be done in a good 
and workmanlike manner, and appointing an architect with 
power to accept or reject it, does not authorize the architect to 
accept work not done according to the contract. 

This is an important point, which is often lost sight of by 
builders and owners, as well as architects ; and it is well 
settled that acceptance of work done under a contract, not 
only by the architect, but by the owner, does not waive defects 
in it It is true that if there are obvious defects, and the 
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owDer, notwithstanding these, accepts and pays for the work, 
a presumption is raised that he intended to waive the objection 
that he might have made to them ; but there is no presump- 
tion of the kind in the case of concealed defects ; and it is well 
established that <^ notwithstanding acceptance, virtual or formal, 
unless expressly made in full discharge of the contract, if the 
work or materials are not as contracted for, the owner may 
recoup damages sustained in consequence." 

One of the most instructive cases in which this principle is 
involved is that of Trustees r«. Bradfield, 80 Georgia, 1. The 
Trustees of the Munroe Female University contracted with 
the defendants to repair and remodel one of their buildings ; 
to " remove certain walls, and put in such pillars as might be 
necessary to support the ceiling," and to do this and other 
work ^* in a neat and workmanlike style." The contract was 
to be completed in January, 1853, and was substantially com- 
pleted about that time, and the building was occupied by the 
plaintiffs. It was proved that the plaintiffs were present dur- 
ing the execution of the work, and made no objection to 
anything that was done. In July, 1854, eighteen months after 
the completion of the building, a girder gave way in the 
chapel, allowing a part of the ceiling to fall, so that it had to 
be all taken down. Three days before the ceiling fell, the 
roof had been examined, and found leaky, and it was testified 
that the leakage increased the weight on the girder, and that 
" this was the cause of the fall." The girder, which was of 
chestnut, was found to be brashy and knotty, and there was 
expert evidence to the effect that it ought to have been sup- 
ported by two more posts. It cost $530 to repair the damage, 
and the Trustees sued the contractors for this amount, with 
damages, placing their claim at $1,000. Two juries decided 
in favor of the defendants, but the Supreme Court reversed 
the decision, saying, <* That the plaintiffs received the work, 
** and paid for it, does not affect their right to recover in the 
*' slightest degree ; it is not a circumstance to be considered 
<< against that right. They are entitled to recover, unless 
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*< they, at the time of the acceptance, knowing of the defective 
'* and neglected work, of the non-compliance by the defendants 
" with their contract in all respects, expressly waived a per- 
<<formanceof the contract, and agreed to pay the stipulated 
'* prices, notwithstanding ; all of which must be made affirma- 
'^ tively to appear by the defendants, to be available to them 
" as a defence." . . . '* The evidence in this case," the Court 
went on to say, " falls very far short of this. Was the atten- 
** tion of the plaintiffs called to the fact that an important 
" girder was brash, knotty, and entirely incapable of supporting 
" the weight resting on it " ? . . . " Their attention was not 
*' called to it, and they could not see and examine the girder 
'^ for themselves, for it was concealed from their view by the 
'* floor on one side, and the overhead ceiling on tlie other." It 
was claimed, for the defendants, that the insufficiency of the 
pillars was so evident a defect that the plaintiffs must have 
seen it ; but the Court said, ** True, they could see the number 
<' of pillars, but they were not informed as to the number nec- 
" essary. The defendants undertook specially, in their con- 
^' tract, to put in such pillars as might be necessary to support 
"the ceiling; they were to judge, and to judge correctly, at 
"their peril." . . . "The idea that they" (the plaintiffs) 
" were waiving any of their rights under the contract never 
" entered their minds," ..." they accepted the work because 
" they believed that the defendants had complied." 

It is possible to waive the requirements of the contract in 
regard to the completion and acceptance of the work, as well 
as in regard to any other matter mentioned in it, and this 
waiver, like other waivers, may be implied. The most com- 
mon way in which the contract stipulations in regard to comple- 
tion and acceptance are waived by implication is by the 
owner's moving into and occupying his building, and i>aying 
the contractor in full, without waiting for the architect's final 
certificate, or giving any formal expression to his acceptance. 
Nevertheless, it is very far from being the case that the mere 
occupancy of a building implies its acceptance from the 
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contractor, if there is any reason why the owner should not 
consider that the contract has been satisfactorily fulfilled. A 
score of decisions, at least, place this point beyond a doubt. 
A builder once sued for the unpaid balance of the contract 
price for some work, which was, under the agreement, to be 
done in accordance with certain specifications, and paid for 
when finished, and approved by a certificate of a committee. 
The work was completed, except one sink, which was not in 
accordance with the specifications, and not satisfactory to the 
committee, and could not have been made to conform to the 
contract for less than $100; and no certificate was obtained 
from the committee. The committee, however, took possession 
of the building, and occupied it. The contractor demanded 
payment of the balance due under the contract, on the ground 
that the committee, by taking possession, and occupying the 
building, virtually accepted it. The New York Court of Ap- 
peals, however, held that ** If a contractor has neglected, and 
refuses, to complete his contract in a material point, it does not 
follow that the owner waives its performance by taking posses- 
sion of, and occupying, the building in its defective condition.'* 
*' An owner,*' said the Court, ^^ is not put to so absurd an alter- 
^' native as either to lose and abandon his building, worth 
*^ perhaps ten thousand dollars, or to occupy it at the peril of 
'* paying for work not performed, or of waiving thereby the 
'' performance of any substantial covenant of the contractor." 

In an Illinois case, the implied acceptance of the building by 
occupancy was complicated by the architects, who certified that 
the carpenter work, which, under the contract, included the 
plastering, was " completed," and that the plastering was '* ac- 
cepted," except filling up some cracks. The actual certificates 
read as follows : 

'^ This is to certify that the plastering portion of the work 
on Mrs. L.'s house, on M. Street, Chicago, is accepted, with 
these exceptions : That the sides of the entrance to the attic 
are to be plastered, and the crack above the second story 
window finish is to be filled." 
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And, a later one, " This is to certify that Mr. K. has com. 
pleted the carpenter's portion of the work on a dwelliiig-hoase 
for Mrs. L., on M. Street, Chicago, and is entitled to the bal- 
ance of the money due him, upon his proof that all debts for 
labor and materials used in the building have been discharged^ 
or upon his giving proper orders for their discharge." 

The owner took possession, and moved into the house, but 
refused to pay the balance of the contractor's bill. The con- 
tractor sued, on the ground that the work had been accepted 
in due form by the architects, for the owner, and that the 
owner had contirmed the acceptance, by taking possession and 
occupying the building. 

The case was carried before the full bench of the Supreme 
Court of Illhiois, which held, by the opinion of a majority of 
the judges, that the acceptance of a building by the owner did 
not waive latent defects, but that, if the architect certified that 
the work was completed, this waived defects in the plastering, 
because the architect ought to possess skill enough to detect 
defects in the plastering as the work progressed, and ought to 
have withheld his approval. Two judges, however, dissented^ 
saying, in their dissenting opinion, that neither of the certifi- 
cates certified that the terms of the contract had been com- 
plied with. 

The New York courts seem to hold rather with the dissent- 
ing opinion in this case, for the Court of Appeals said, in 
Smith vs, Brady, 17 N. Y. 173, " The occupancy of a building 
is not a waiver of the plain requirements of the contract;" 
and it has repeatedly held that the certificate of the architect 
<< cannot dispense with the substantial fulfilment of the provi- 
sions of the contract." 

Notwithstanding the rule that mere occupancy, without any 
further formal act, cannot be construed as necessarily implying 
the acceptance of a building, it seems to be considered that 
acceptance need not be so formal an act as the making, or even 
the alteration of a contract. We have seen that a contract 
with a corporation can neither be made nor varied, except by 
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vote of the officers thereunto authorized, or a majority of them, 
if a majority is empowered to act for the whole, taken at a reg- 
ular meeting, or at one called in accordance with the rules of 
the corporation represented ; but it has been held that the 
acceptance of work done under such a contract is valid, even 
if made by parol only, and this rule has been applied in Massa- 
chusetts to the acts of County Commissioners. 

Where the building has not been done at the time agreed, 
and where loss has been occasioned to the owner by the delay, 
a new series of claims arises, the settlement of which is rarely 
effected without difficulty. The more lax and improvident a 
contractor is in taking the necessary measures to insure the 
completion of the work that he has agreed to do, at the time 
when he has agreed to have it done, the more indignation he 
feels at the attempts of the person who has been the sufferer 
by his delay to make him bear a portion of the loss caused by 
his fault; and volumes might be filled with accounts of the 
fruitless struggles of contractors, under such circumstances, 
against the consequences of their own solemn engagements. 
At the same time, the law will not allow one party to oppress 
the other, by means, even of a signed agreement, or to tako 
advantage of contract stipulations to make gain by means of a 
default which he might himself have helped to bring about. 

Stated briefly, the law on the subject of damages for delay 
beyond the time fixed by the contract for the completion of a 
building may be said to be, that the owner can recover, or 
retain out of the payments due to the builder, such damages as 
he may have actually suffered by the delay, even though the 
contract may have assigned no definite penalty ; and be can 
recover or retain no more, whatever may be the forfeiture 
agreed upon in the contract. 

It is not uncommon for owners, anxious to be sure of having, 
say a seashore house, ready for occupancy at a given date, to 

Insist that the architect shall provide in the contract for an 
inormous forfeiture for each day of delay, thinking thai by 
this means the builder will be stimulated to special effort. A 
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proyisioD of this kind, however, as most architects know, de- 
feats itself, and the owner, howeyer disappointed he may be, 
wUl only be able to hold the builder responsible, in case of 
delay, for about what it would cost him to hire a similar house 
for the time that he is kept out of his own, whatever may be 
the stipulation in the contracu 

Most owners, and even some lawyers, reject this view of the 
matter, and say that if a builder signs his name to a solenm 
fi^eement to forfeit a certain number of dollars for every 
day's delay beyond a date specified for the completion of his 
work, he can be held to his agreement ; but the great majority 
of Supreme Court judges think otherwise. The most logical 
position is that taken by the French Code Civil, which says, 
in Article 1670, <^ Every contract by which the amount of 
damage to be paid, or other compensation to be made, for a 
breach of an obligation, is determined in anticipation thereof, 
is to that extent void, except as expressly provided in the next 
Article." fl671.) Article 1671 says, in regard to such cases 
as these, that where *^ from the nature of the case, it is imprac- 
ticable, or extremely difficult, to fix the actual damage *' which 
would result from a breach of the contract, a sum may be 
agreed upon beforehand ; but not otherwise ; and it is obvious 
that there would be few building contracts in which the actual 
loss to the owner from non-completion of his building could 
not be approximately ascertained. In this country, where 
there is no Code Civil to regulate such matters, the courts 
arrive at the same result by presuming, where an unreasonable 
forfeiture is imposed by the contract, that the parties did not 
really mean what they signed their names to, but intended 
only to provide for reimbursement for actual loss. The Su- 
preme Court of Alabama once stated its position in regard to 
a contract forfeiture thus : ** The court must ascertain whether 
the true intention of the parties was to afford fair and reason- 
able compensation for the loss sustained, in which case it is a 
real penalty, which can be apportioned to the actual loss sus- 
tained ; or liquidated damages, which must be suffered without 
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?egard to accnal injary resulting from failure to keep the con- 
tract. The tendency of the law is to regard the stipulation as 
a penalty, rather than as liquidated damages, and if there is 
any doubt as to the intention of the parties, it will be so con- 
strued ; and even if the stipulation is for the payment of a 
sum in gross in case of failure to perform, the sum stated will 
still be considered as a penalty." 

In practice, however, the courts go far beyond this. It will 
be observed that, in the Alabama decision, a distinction is 
made between a penalty, which is regarded as merely a provi- 
sional sum, out of which the actual damage may be taken, and 
liquidated damages, meaning by this a sum accepted and agreed 
by both parties, in making the contract, as the actual loss which 
would be inflicted by a breach of the contract, so as to avoid 
subsequent trouble and dispute in settling the exact sum ; and 
the words of the Court give the impression that where the con- 
tract unmistakably stipulated for the payment, or forfeiture, 
by the builder, in case of delay, of a certain amount as '^ liqui- 
dated damages," the law would not interfere to set aside the 
valuation which the parties themselves had chosen to put upon 
the loss which would be caused by such delay ; but, in a Mis- 
souri case, where the contract said that the sum mentioned as 
a forfeiture was to be regarded ^'not as a penalty, but as 
liquidated damages," the Supreme Court held that it was 
nevertheless to be construed as a penalty, and not as liquidated 
damages. In Wisconsin, in a contract for building a mill, it 
was provided that, in case of failure to fulfil the agreement, the 
builder should forfeit one thousand dollars, as '^ fixed and stip- 
ulated damages ; " yet the highest court in the State held that 
the sum mentioned was not liquidated damages, but a penalty, 
and that only the actual damage could be retained out of it. 

Many decisions, by the highest courts in various States, 
show the same tendency, which has even been formulated into 
a rule by the Supreme Court of Michigan, in the following 
words : 

'< The principle at which the law aims in awarding damages 
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** U that of ja»t compemadoo ior the njvj wtimfiH ; and 
^ the parties will not be pennined br expreas sttpciladoiu to 
^ set this pnuci[»Ie aside.** This is explicit enough ; and the 
Michigan reporu meution a case in which it was htrld that 
" Conns will not regard an nnreasonable or excessire stipola- 
tion for damages.^ 

It ma«»t not be soppoaed, bowerer, that there is no use in 
proridiDg in the cou tract for a forfeitnre in case of delaj. 
For the sake of both parties, it is desirable, if delay in com- 
pletion is likely to canse loss to the owner, to hare the prob- 
able amount of that loss for each day beyond the contract time 
of completion carefully estimated, and a stipulation for a for- 
feitnre to that amount inserted in the contract. It is nsually 
held that the rental Talue of the building, or the yalue of 
the use of it during the time that the owner is deprived 
of it in violation of the contract, form a just claim against 
the contractor, and where delay beyond a certain time would 
prevent using or renting the house for a year, as in the case 
of a seashore boose, or summer cottage, it would undoubtedly 
be held that a year's rent would be a reasonable claim. Tak- 
ing all these things into consideration, it is not difficult to 
estimate, at the outset, what sum will fairly reimburse the 
owner, if the builder should fail to keep his promise in regard 
to completioc, and this sum will form the basis of the forfeit- 
ure which should be stipulated. Usually, a little margin is 
allowed, to cover unforeseen annoyance or expense to the 
owner, resulting from the delay ; and, although a court would 
not allow any damage not actually shown to have been suffered, 
a reaiK^nable builder would not object to a small provision for 
such contingencies. With a forfeiture clause of this sort, both 
parties are protected. Even if there is no forfeiture clause in 
the contract, the builder can be compelled to pay, on the gen- 
eral ground of damages for breach of the contract, whatever 
loss of rent the owner may have sustained by reason of the 
failure of the builder to complete at the time agreed ; and he 
can be compelled to pay no more under a forfeiture clause; 
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while, with the latter, the sum that he must pay is fixed by 
agreement, instead of being ascertained by costly litigation. 

The insertion of a forfeiture clause in a contract has, how- 
ever, a special advantage for the builder, which is worth keep- 
ing in miud. A man, who may be called A, contracted to 
build a house for B, and to have it finished in two months ; 
and it was further agreed that if A should have the building, 
with such additions as might be ordered, finished before the end 
of the two months, B should pay or allow him at the rate of 
$225 per year for the time thus saved ; and if they should not 
be finished within the time agreed, that A should make pay- 
ment or allowance to B at the same rate for the time interven- 
ing between the actual time of completion and the date fixed 
by the contract. The building was not finished until three 
months after the expiration of the two months specified in the 
contract. Meanwhile, A gave to C an order on B for money 
on account of his contract, and B refused to pay it, on the 
ground that A had broken the contract by neglecting to finish 
the work within the agreed time. Suit was brought, and the 
question whether the delay constituted a breach of the contract 
came before the Supreme Court of Massachusetts, which de- 
cided in the negative, saying that the contract, ** by necessary 
implication," allowed the contractor a further time, beyond the 
two months, for finishing the building, on condition of paying 
or allowing the liquidated damages specified for the delay. It 
was claimed that the contract did not contemplate so long a de- 
lay as three months beyond the agreed time of completion ; but 
the Court said that, in the absence of any stipulation as to the 
length of time to be granted for delay under these conditions, 
the law considered that it should be a reasonable time, and it 
was for the jury to say whether three months was a reasonable 
time or not. In this case, the jury decided that it was a reason- 
able time, and the Court held that there had been no breach of 
the contract on the part of the builder, through the delay. 

If there is no forfeiture clause, on the other hand, a failure 
to complete at the specified time constitutes a breach of the 
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contract, which like any other breach of an entire contract, 
entitles the owner to terminate the transaction at once, while 
the builder loses his right to payment for his unfinished work. 
As the New York Supreme Court said, in Sinclair vs, Tall- 
madge, 85 Barb. 602, " It is the right of the owners to rescind 
^' the contract, after the day on which the work was to be done ; 
*' and if they do so, the contractor cannot recover for the work 
" done." This right, however, must be exercised in due time, 
or it will be considered to have been waived, and it will be 
assumed that the owner has consented to have the contractor 
finish his work, on condition of paying the damage caused by 
his delay. This was the condition of affairs in the case just 
cited, and the Court went on to say that, *^ If both parties, 
<< after the time has expired, treat the contract as still in force, 
'* and the contractor is suffered to go on under it, the claim of 
** the owners will be limited to damages for non-performance 
*^ as to time." It is said again, to the same effect, that ^^ Where 
the owner permits the contractor to continue work after the 
expiration of the time within which the work was to be com- 
pleted, he waives the right to rescind the contract on that 
ground, but does not thereby waive such damages as he may 
have sustained by reason of the delay." 

The owner, may, however, waive by implication both his 
right to rescind the contract and his claim for damages, if his 
actions show that he did not, at the time, really consider him- 
self to have been damaged. A man once, under a contract 
which specified a certain date for the completion of the work, 
not only allowed the contractor to go on with the work after 
the expiration of the contract time, but, when it was finally 
completed, accepted it, and paid part of the balance remaining 
of the contract price in cash, and the rest in notes. Later, he 
bethought himself of a plan for saving some of his money, by 
claiming damages from the builder on account of the delay of 
the work beyond the contract time of completion ; but it was 
held that his previous actions amounted to a waiver of time of 
performance as fixed by the contract. 
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Where nothing is said in the contract about the time of com- 
pletion, the law presumes that it was intended to allow a 
reasonable time ; and it will usually be for the jury to say 
what is to be considered a reasonable time. In most cases, the 
jury will be tolerably liberal as to the proper length of time 
to be allowed, as where, in a contract for building stairs in 
twelve houses, it decided that a year was a reasonable time to 
allow for the job ; but, if the contractor delays completion, in 
the absence of any agreement on the subject, beyond such 
period as the jury may approve, he is liable to pay damages, 
just as if there had been a time stipulated in the contract ; and 
it has been held that, if the owner has already paid so large a 
part of the contract price that the balance would not be suffi- 
cient to reimburse him for his loss by the contractor's delay, he 
is entitled to recover any deficiency from the contractor. 

A waiver by the owner of the condition of the contract for 
completion at a given time, or of his claim for damages^ by 
reason of delay beyond the time agreed, does not in the least 
impair the validity of the contract, or waive any other provi- 
sion in it. Builders should bear this in mind, as it is a com- 
mon, but very erroneous notion among them that if the owner 
waives one of his rights under the contract, he abandons them 
all. 

It may happen, and, in practice, often does occur, that delay 
in the completion of a building is brought about by the fault of 
other contractors than the one who has bound himself to have 
it done on a certain day, or by the fault or interference of the 
owner himself ; and it then becomes important to know what 
are the rights of the various parties. Where the delay is due 
to the fault of other contractors, the rule seems to be that the 
principal contract is, by implication, modified, so as to allow to 
the principal contractor an extension of time equal to the 
length of the delay caused him by others' fault, but that the 
contract remains in other respects in full force. It was held in 
Illinois, in such a case, that '^ Where one contracts to do certain 
work in such a way as not to delay other contractors, and to 
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have it done oli a certain day, and, by delays of other con- 
tractors, is unable to conunence it until near the time set for 
completion, he is still held to the contract, except as to time of 
completion, and for unnecessary delay on his part will be liable 
to his employers for damages." 

Where the delay is caused by the fault of the owner, the 
contractor is entitled, not only to an extension of time propor- 
tionate to the delay caused him, but to reimbursement from 
the owner, it the delay has put him to increased trouble or 
expense, unless, as is sometimes the case, the contract provides 
that the owner may delay or postpone, the work. If the con- 
tractor finds, however, that delay caused by the owner, or by 
other contractors, is likely to cause him increased expense, he 
should give notice as soon as possible, so that the owner may 
make arrangements, if necessary, to reduce the cost in some 
other way, or to hold those accountable who may have been 
the cause of the delay. 

If the delay is caused by other contractors, the decision of 
the question who shall be held responsible for damage to the 
owner, and to the other contractors, depends upon the contract, 
which usually makes some stipulation in regard to such matters. 
In one case, where the contracts provided that ''each con- 
tractor shall be responsible for delay or damage to other con- 
tractors, caused by him," and one of the contractors was 
damaged and delayed by another, it was held that the one 
damaged could collect the amount of his damage from the 
owner, who was entitled to retain it out of money due to the 
contractor at fault. 

Another contract read, *' Should delay be caused by other 
contractors, to the positive hindrance of the contractor hereto, 
a just and proper amount of extra time shall be allowed by the 
architects, provided it shall have given written notice to the 
said architects at the time of such hindrance or delay." It 
was held that these stipulations implied that there was to be 
no pecuniary compensation for delay to the plaintiff caused bj 
other contractors. 
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A very curious case under this head was decided in New 
York. The contract was for the superstructure of a grain 
elevator, to be built for a company, and it was provided that 
the contractor should receive a premium of $500 per day for 
each day that the building should be completed before the ex- 
piration of five months from the commencement. It was also 
provided that the company should put in the foundation, and 
should give notice when it was ready for commencing the 
superstructure. The company's engineer gave notice to the 
contractor to begin, and he did so ; but the foundations were- 
only partly ready, and the contractor was delayed in conse- 
quence. The contractor, in settlement, claimed that, if he had 
not been delayed, he would have completed the building before 
the contract time, and would have earned a premium, and he 
demanded $500 a day for the time that be thought he would 
liave saved. The case was carried up to the Court of Appeals, 
which decided that the contractor was entitled to recover 
damages for loss of the promised extra compensation, by 
reaiion of the failure of the company to finish the foundations 
properly before notifying the contractor to proceed. The 
question how much, if any, the contractor had really been 
delayed by the company's fault was, in the court below, re- 
ferred to the jury, which found that he had been delayed by 
the incompleteness of the foundations, and that if they had 
been all ready when notice was given to commence work, the 
contractor would have finished the building 30 days within the 
allotted five months. The Court of Appeals did not consider 
this finding unreasonable, and allowed the contractor $15,000, 
or $500 a day for 30 days, as damages for being prevented by 
the owner from earning the same amount. 

This must probably be considered an extreme case, as the 
estimation of how soon a contractor would have finished a 
building under different circumstances would generally be pure 
guesswork, and the law looks with disfavor on claims resting 
upon such a basis; but it is sometimes necessary that such 
questions should be decided, with such accuracy as may be 
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aperryrt. possible under the circumstances. Thus, where a house is 
80 111. 371. built under several contracts, and a claim is made for loss of 
rents, owing to the delay of a particular contractor, the owner 
must show that the building would have been completed in 
time for renting, except for the delay of that particular con- 
tractor. 

Where the delay or neglect of the contractor is extreme, so 
that the owner has reason to believe that he is unable or un- 
willing to carry out his agreement, it is lawful for the owner, 
after giving proper notice to the contractor, to employ other 
persons to complete the work, and, that he may not lose the 
benefit of the contract which he has faithfully kept, while the 
other has violated it, the owner is entitled to charge the cost 
of completing the work by other parties to the original con- 
tractor. 

In nearly all written contracts, special provision is made as 
to the circumstances and terms under which this step shall be 
taken ; but it is not necessary that definite stipulations should 
Ch. of Com. vi. have been made. The Supreme Court of Illinois held, in such 
48 m. 619. a case, that ** If one party induces the other to believe that he 
has withdrawn from the contract, the other need not wait for 
the day of performance before making new arrangements, nor 
does he lose his remedy against the delinquent party by pro- 
viding at once against losses likely to arise from such delin- 
quency." In this case, a contract had been made by the 
Chicago Chamber of Commerce for some carpenter work in its 
new building. Before the building was ready for the carpen- 
" ter work, the contractor sent word that the price of lumber had 
advanced, and that he could not carry out his contract unless 
he was allowed $3,500 extra. The Chamber of Commerce^ 
through its architect, replied to the contractor that his last 
proposal was rejected, and gave him notice that if he refused 
to go on with the work, it would be done by other parties, at 
his expense. He made no answer to this, and did nothing 
more about fulfilling his agreement. The Chamber of Com- 
merce made a contract with other parties to do his work, at a 
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higher price than that for which he had agreed to do it ; and, 
on completion, brought suit against him for the difference 
between what it had been obliged to pay and his contract price ; 
and was successful. 

Where it becomes necessary for the owner to take possession 
and complete in this way, he is allowed a considerable discre- 
tion in doing so, but he cannot waste the contractor's money 
by doing so in an extravagant or wasteful manner ; and it has 
been held that, where carelessness had been shown by the 
owner in this respect, he could not set off against the balance 
of the contract price the actual cost of completion, if this had 
been unreasonable, but only the reasonable cost. 

If the owner wishes, he may complete the building by the 
day, after giving such notice to the contractor as the contract 
provides, or he may make a new contract with some one else, 
as may seem most advantageous ; and in either case, he is en- 
titled to set off the amount actually expended against the 
balance of the contract price claimed by the contractor. More- 
over, if any of the work done by the first contractor is found 
to be defective, or not according to the contract, the owner has 
a right, after the contract has been declared forfeited, and 
proper notice given, to cause such defective or improper work 
to be taken down and rebuilt, and the cost of doing so is held 
to be a proper part of the expense of completing the work 
which the original contractor must bear. In a Vermont case, 
it was even held that where the original contractor had offered 
to make good the defective work at his own expense, and the 
owner had refused to allow him to do so, and had employed 
some one else to do it, the owner could recover the cost of do- 
ing it from the original contractor. 

In regard to the use of materials on the ground, belonging 
to the original contractor, there is often some question. 
Written contracts, if drawn up by competent persons, generally 
provide that, in case of forfeiture, the owner or his agent shall 
be at liberty to use such of the materials on the ground as may 
be suitable ; but this does not compel them to do so. Unless 
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such provision is made, however, it seems to be the rule ;,hat 
the owner should look out for the interests of the original con- 
tractor, by using the materials on the ground that are suitable, 
and would not be so valuable anywhere else, in preference to 
buying new materials, and charging him with the cost. Ju a 
Michigan case, the original contractor had furnished mould- 
ings, made specially for the building, at a cost of $83.25. 
The owner took possession, and completed the building, but 
used other mouldings in place of those furnished, which had to 
be sold for $25. The Supreme Court held that the owner was 
liable to the original contractor for the loss. 

In order that so serious a step as that of forfeiting a build- 
ing contract, and employing other parties to complete the 
work, may be legally taken, it is necessary to follow all the 
stipulations provided in the contract, or, if this is silent on the 
subject, to give ample notice, and show a disposition to protect 
the interests of the original contractor in every reasonable way, 
compatible with the object of securing the completion of the 
work at the time, and in the manner, agreed upon in the 
beginning. A contract once gave the architect authority to 
declare the contract forfeited, in case of neglect or delay, and 
to have the work completed by other parties. He did so ; and 
the original contractor sued for damages, on the ground that 
he was not in default, and that the architect had wrongfully 
declared the contract forfeited. The owner resisted, claiming 
that it was within the discretion of the architect, under the 
contract, to say whether there was default or not, and that this 
question was not, therefore, open to controversy. The Su- 
preme Court of Minnesota held, however, that the right to 
declare default and forfeiture did not rest on the arbitrary 
discretion of the architect ; and that the contractor was entitled 
to have the issue tried, whether he had fulfilled his contract. 

It sometimes happens, where the owner has been liberal in 
making advances to the original contractor, that the cost of 
completing the work exceeds the balance of the contract price. 
In this case, the owner is entitled to recover the increase in 
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cost from the original contractor, and may recover, in addition, 
damages incurred through the breach of the contract by the 
latter. Where, on the other hand, the work is completed for 
less than the balance remaining due of the contract price, there 
is some doubt whether the original contractor is entitled to be 
paid the difference. 

A Maryland man named Hampson once contracted by parol 
with Lewis, a plasterer, for the plastering of hve houses, at 
$1,500; Hampson to furnish the materials. When the work 
was partially completed, and Lewis had been paid $650, he 
abandoned it, alleging that Hampson did not furnish the mate- 
rials as needed. After notice to Lewis, Hampson employed 
other mechanics to complete the work, which was finished at a 
cost of $328. Lewis sued Hampson, to recover the difference 
between $1,500 and $978, being the sum of $650 and $328, 
adding some outside items, which brought his whole claim to 
$850. The evidence whether Hampson had really neglected 
to supply materials was conflicting, and does not seem to have 
been much regarded, but it was held that Lewis was entitled 
to recover $522, which was the difference between what Hamp- 
son had actually paid out for the work and the contract price, 
reserving to Hampson the right to deduct from this any dam- 
age that he might have suffered through Lewis' abandonment 
of the work. 

On the other hand, a man in California contracted to build 
certain buildings, for $13,050, to be paid by weekly instal- 
ments on account, at the rate of seventy-five per cent of the 
value of the work done, as shown by the certificate of the 
architect, thev balance of the contract price to be paid when 
the buildings were completed and accepted, and a proper cer- 
tificate from the architect was produced. Before completion, 
the builder refused or neglected to go on with the work as 
provided in the contract, and the owner took possession, and 
finished the building himself. The builder, at the time of 
abandoning the contract, had been paid his weekly instalments 
of seventy-five per cent of the value of the work done, and $200 
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or 8300 over. The cost of completiDg the boildings, added to 
what had been already paid to the builder, amounted to less 
than the contract price. The representatives of the original 
contractor sued the owner for the difference. The lower 
court decided in their favor, but the Supreme Court reversed 
the decision, saying that the original contractor '* had received, 
*^ at the time he abandoned the contract, more than was due 
''him, and by abandonment lost the right which he would have 
'' had to full compensation if he had completed the contract. 
'* If he had sued, at the time he abandoned the contract, for 
'' this balance, he would not have been entitled to recover it, 
'' and he has done nothing since to cause it to become due 
'* him." 

The United States courts seem to hold the same rule, for, in 
a case in the District of Columbia, it was held that, '' if comr 
pletion costs less than the balance of the contract price, the 
contractor cannot recover the difference *' ; but a New York 
decision appears to incline to the Maryland view. 

In Hampson vs. Lewis, there seems to have been some 
reason to suppose that the owner was partly in fault, while in 
Blythe vs. Poultney the fault appears to have been all on the 
side of the contractor ; but it would hardly be safe to draw 
any general inference from this circumstance. . 

One point that is worth noticing is that, where the owner, 
either directly or by an agent, terminates the original contract, 
the relation of the architect is changed. It was held in New 
York, where the owner had terminated the original contract, 
and was completing the work through other parties, and suit 
was brought by a sub-contractor, that the certificate of the archi- 
tect, which was necessary for payment, under the original con- 
tract, was no longer needed, as the owner was now |4s own 
contractor. 
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CHAPTER XXVI. 
Risk and Responsibility. 

IT often becomes a matter of deep interest to know which of 
the parties to a building contract is required to assume the 

responsibility for unforeseen contingencies, in cases where 
the contract itself is silent upon the subject. Builders, partic- 
ularly, are surprisingly careless in relation to protecting them- 
selves against unfavorable chances, and a reference to some of 
the more important decisions ought to have a good effect in 
putting them on their guard. 

Among the unexpected occurrences which are likely to result 
in the ruin of builders, fire is the most important. It is also 
the most easily guarded against, by means of insurance, but, to 
save a few dollars in premiums, hundreds of builders expose 
themselves to certain bankruptcy, if a plastering stove should 
get overheated, or a spark from a workman's pipe go astray. 

The general rule of law is that, under an entire contract, 
including, practically, all building contracts, if the building 
which forms the subject of the contract is destroyed before 
completion, the loss must fall on the contractor, who is still 
bound by his contract, and must rebuild the structure, on the 
same terms as before, or become liable to the owner for dam- 
ages for breach of the agreement. 

One of the leading cases on this point was decided in Con- soh. Dist. vs. 
necticut. A man contracted to build a school-house, for a 25 conmMO. 
certain sum, and to have it done on a given day. It was 
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nearly done, and $1,000 had been paid on account, when, jost 
before the day set for completion, and when there was no 
doubt that it would be done in time, it was struck by lightning, 
and burned. The committee requested the contractor to re- 
build, and offered to grant a suitable extension of time ; but 
he refused, claiming that he was released from his contract by 
the '^ act of God," this being the term used by lawyers to de- 
scribe occurrences which human prudence could not foresee or 
provide against. The Supreme Court, however, held that he 
was not released. 

The same doctrine was extended to apply to contingencies 
other than fire, in a decision which deserves to be quoted at 
some length, on account of the admirable statement of the law 
contained in it. The firm of Evemham <& Hill, builders, con- 
tracted to build a school-house, according to certain specifica- 
tions, annexed to the contract, for the sum of $2,610, of which 
$2,200 was to be paid in instalments, at the rate of $300 when 
the first floor of joists was on ; $300 when the second floor of 
joists was on; $1,000 when the building was enclosed; $400 
when the plastering was done ; $200 when the building was 
completed, except the rough-casting, and the balance to be 
paid when the whole was finished. When the building was 
partially erected, it was blown down by a gale of wind. The 
contractors rebuilt it, and, when nearly completed, the building 
again fell down. This time, the contractors, alleging that the 
second fall was caused by latent defects in the soil, refused to 
rebuild it. When the building fell the second time, instalments 
to the amount of $1,600 had been paid to the contractors, and 
the school trustees sued io recover this amount from the con- 
tractors, with a further amount as damages for non-fulfilment 
of the contract. The suit was brought against Bennett & 
Carlisle, who had guaranteed the fulfilment of the contract by 
Evemham & Hill. 

The plaintiffs simply proved the payments to the contractor, 
and the non-fulfilment of the contract. 

The defendants offered to prove that the plaintiffs procured 
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the plaD and specifications for the buildiug to be made under 
the advice of builders or architects employed by them, and 
purchased the lot of land whereon the building was to be 
erected, and designated the particular location of the building, 
*^ and the precise elevation of said building, and its first fioor '* ; 
and that the contractors or the defendants were not consulted 
about either the plan, specifications, lot, location or elevation ; 
that the plaintiffs advertised for proposals to erect the build- 
ing, and the contractors were the lowest bidders, and " pro- 
ceeded to erect said buildiug, and did erect it, in strict 
accordance with said specifications," and that, as each part was 
completed, the completion of which was a condition precedent 
to the payment of an instalment of the contract price, such 
completion was reported to the plaintiffs by the plaintiff's 
agents ; that the work was done in a workmanlike manner, of 
proper materials, in strict accordance with the plans and spec- 
ifications, and that the contractors exercised all proper care ; 
but that, when the second tier of joists was on, a violent gale 
arose, without any of the usual premonitory signs of a storm, 
and prostrated the building. On rebuilding, the defendants 
claimed, after the building was enclosed, and nearly plastered, 
it fell, solely on account of the soil on which it stood having 
become soft and miry, and unable to support the weight of the 
building ; that, at the time when the foundations were laid, the 
said soil appeared to be in all respects suitable for the sup- 
port of such a building ; that, ^' said soil was at that time so 
hard as to be penetrated with difiiculty by the pickaxe," and 
that its defects were latent ; that '^ said soil became soft and 
miry in the spring of that year, either by reason of the 
rising of the springs, or from other natural causes wholly be- 
yond the control of said contractors ; and that, by the uniform 
custom of the trade, the phrase, '* with a cellar under the 
building, to be eight feet deep," is a trade phrase, meaning 
that the height of the foundation wall is to be of the depth of the 
cellar, measuring from the bottom of the cellar to the joists of 
the first fioor. 
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Schwartz r#. The counsel for the plaintiffs moved to overrule all this 

Saonders, . 

46111,21. evidence, on the ground that, if all these allegations were 
proved, they would constitute no legal defence to the action. 
The court below overruled it, and ordered a verdict for the 
plaintiffs, for the amount of the instalments paid, with interest ; 
and it was directed that the case should be certified to the 
Supreme Court, for its opinion on the following points : 

1. Were all, or either of the facts offered to be proved on 
the part of the defendants competent evidence ? If proved, 
would thej constitute a valid legal defence to the action of 
said plaintiffs ? 

2. Should the damage occasioned to the part of said build- 
ing first erected by the aforesaid gale of wind be borne by the 
plaintiffs or the defendants ? 

The Supreme Court replied thus : "If a party enters into 
*' an absolute contract, without any qualification or exception, 
"and receives from the party with whom he contracts the 
" consideration of such engagement, he must abide by the con- 
" tract, and either do the act, or pay the damages ; his liability 
" arises from his own direct and positive undertaking." Quot- 
ing Bube r«. Johnson, 19 Wendell, 500, the Court said, " If the 
" covenant be within the range of possibility, however absurd 
" or improbable the idea of execution may be, it will be upheld ; 
" as where one covenants it shall rain to-morrow." '* To bring 
*' the case within the rule of dispensation, it must appear that 
" the thing to be done cannot by any means be accomplished ; 
" for, if it be only improbable, or out of the power of the 
'* obligor, it is not deemed in law impossible." ..." No matter 
" how harsh, and apparently unjust in its operation the rule 
"may occasionally be, it cannot be denied that it has its 
" foundations in good sense and inflexible honesty. He who 
" agrees to do an act should do it unless absolutely impossible. 
" He should provide against contingencies in his contract. 
" Where one of two innocent persons must sustain a loss, the 
" law casts it upon him who has agreed to sustain it, or rather, 
" the law leaves it where the agreement of the parties has put it." 
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" If a party," the Court went on to say, " for a sufficient 
^< consideration agrees to erect and complete a building on a 
'* particular spot, and find all the materials, and do all the 
*' labor, he must erect and complete it, because he has agreed 
^*to do so. No matter what the expense, he must provide 
^^such a substruction as will sustain the building upon that spot, 
"until it is complete, and delivered to the owner." . . . " If 
" the difficulties are apparent on the surface, he must overcome 
" them. If they are not, but become apparent by excavation, 
" or the shrinking of the l^uilding, the rule is the same. . . . 
" The cases make no distinction between accidents that could 
"be foreseen when the contract was entered into, and those 
"that could not have been foreseen. Between accidents by 
" the fault of the contractor, and those where he is without 
"fault, they all rest upon the simple principle, — such is the 
" agreement, clear and unqualified, and it must be performed, 
" no matter what the cost, if performance be not absolutely 
"impossible." "The whole defence," said the Court, "was 
" properly overruled, because it did not show the performance 
"of the contract impossible, or any lawful excuse for non-per- 
" formance of the contract." 

It was decided in this case that where the contract price 
was to be paid in instalments, and some of the instalments had 
been paid, they could be recovered back from the builder ; 
and several other decisions support this view ; but in a Mis- 
souri case, where the contract price was to be paid by instal- 
ments, as certain portions of the work were finished, and the 
building was destroyed by fire before completion, it was held 
that the builder was entitled to be paid the instalments that 
were fully earned at the time of the fire, but not a proportion- 
ate part of the next instalment, which had been partially 
earned. 

This ruling, so contrary to the general tenor of the decisions, 
probably depended upon some peculiarity in the wording of 
the contract; but a difficulty might arise where one of the 
parties had insured his interest. Evidently, if the owner had 



Schwartz vt. 
Sannden, 
46I1L21. 



Riohardson vt . 

Shaw, 
1 Mo. App. 234. 



Digitized by 



Google 



836 ARCHITECT, OWNER AND BUILDER BEFORE THE LA W. 

his interest insured, he could collect from the insurance com- 
pany the amount of the instalments that he had paid, for he 
would have an insurable interest in the building to ibat extent, 
and he would not be allowed to recover the same amount over 
again from the builder ; while, if the builder had insurt d hid 
interest, he could not collect from the insurance company the 
amount of the instalments that the owner had paid, because 
they would represent the owner's interest, and not his. There 
would be, therefore, a difficulty in applying the principle 
where either party was insured, and, even if neither was in- 
sured, there might be a question whether the owner, if he 
neglected to protect by insurance the interest that he acquired 
by the payment of instalments, ought to be entitled to make 
the builder suffer for his neglect. It is a familiar principle of 
law that every one is expected to take reasonable care to 
protect his own life and property ; and the argument might be 
made that reasonable care, in such cases, should include insurance. 
EioiMibarger A case illustrating this point is to be found in the Maryland 

Miller, reports. A carpenter had partly finished a house which he 

was building under contract, when it was burned. The lun^ber 
had been insured in the name of the owner, who, under the 
contract, furnished it. The owner furnished new lumber, and 
the house was finished, and paid for, according to the contract. 
The carpenter then sued for an additional amount, as the value 
of his work on the lumber that was destroyed by the fire. The 
Supreme Court held that he was not entitled to demand pay- 
ment for his work on the lumber, until it was built into the 
house ; and that, as he had an insurable interest in the lumber, 
as bailee, to the value of his work on it, and had failed to in- 
sure that interest, he must bear the loss. In this case, the 
contract read that payments should be made ^*as the work 
progresses," and the builder claimed that this meant that pay- 
ment was due for work done, whether the worked material 
was built into the house or not ; but the Court held that the 
words were to be construed to mean, " as the work upon the 
building progresses." 
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In practice, such a question ought not to be left open, and 
the contract should always provide for the insuring of both the 
builder's and owner's risk. 

In a Michigan case, where a building was in process of erec- 
tion, and was burned before completion, it was held that if 
work enough* had been performed before the fire for the owner 
to receive benefit from it, or if he had sold the building, he 
would be bound to pay for the benefit he had received. This 
decision is a little obscure. The report does no.t gi^e much 
information about the circumstances, but it may be that the 
Court considered that the owner, by his actions, had assumed 
the care of the building before the fire. This is often the 
case. In Tennessee, where the owner moved into his house 
before its completion, it' was held that he thereby became 
responsible for the price agreed to be paid, and that if there- 
after, and before full completion, the house was destroyed by 
fire, the owner, and not the contractor, must bear the loss. 

An apparent exception to these rules is to be found in cases 
where the contractor depends, for doing his work, on circumstan- 
ces, which are constructively, at least, within the control of the 
other party. A man once contracted to put pews in a church, and 
had partly completed his work. Before he had finished it, the 
church and its contents were destroyed by fire. The maker of 
the pews sued for the value of what he had done, and recovered 
it, the Court holding that the owners of the church were, by 
implication, bound to keep the building in condition to receive 
the pews, and that the plaintiff was entitled to recover for the 
work already done, up to the time of the fire. 

In a New York case, the plaintiffs contracted to put heating 
apparatus in a hotel, and to have it done at a given time. 
They had nearly finished their work, although the agreed time 
of completion was past, when the building was burned. The 
defendants refused to pay for the heating work which had 
been done, but were defeated, the Court of Appeals holding 
that they were under an implied obligation to have the building 
ready, and in condition to receive the work contracted for. 
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It is to be noted that a fire may release the owner, as well 
as the contractor, from his agreement. A man in Massachu- 
setts contracted with a builder for some repairs to his house. 
Before the work was done, the house was burned. A contro- 
versy arose as to whether the owner was still bound by his 
contract with the builder ; and the Supreme Court held that he 
was not, sayiog that, ^< With the subject perishes the incident." 

After a fire has occurred, there may be a question as to 
which party is responsible for the condition of the ruins, in case 
it is rebuilt. This point has been considered by the United 
States courts, which say that, if a building is partly destroyed 
by fire, and a contract is made for rebuilding, and the ruins 
are turned over to the contractor just as the fire left them, the 
contractor is responsible for their fitness to receive new work ; 
but if the owner has pulled down a part of the walls before 
making the contract to rebuild, this indicates that he has 
assumed the responsibility for their condition. 

There are various other matters in regard to which a certain 
risk must be assumed by one party or the other, and a few de- 
cisions in regard to them will be of value. 

A man named Hennessy once agreed with one Mulholland 
to raise his house, and put an extra story under it, for the sum 
of $700, Mulholland to furnish all materials, and to paint and 
complete the alterations, to Hennessy's satisfaction. While 
the work was going on, the house fell over on the adjoining 
house, owned by Annette Connors, who sued Hennessy for 
damages. She was defeated, the Court holding that the con- 
tractor, Mulholland, was alone liable. The Court said : '^ The 
'^ distinction on which all the cases turn is this : If the person 
" employed to do the work carries on an independent employ- 
'* ment, and acts in pursuance of a contract with his employer, 
" by which he has agreed to do the work on certain specified 
^< terms, in a particular manner, and for a specified price, then 
" the employer is not liable. The power of directing and con- 
" trolling the work is parted with by the employer, aod given 
" to the contractor.*' 
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In the Bame way, where a man had employed a mason and a 
carpenter to work for him, and one of the masons fell from a 
defective ladder made by the carpenter, it was held that the 
owner was not liable for the mason's injuries, since he did not 
employ the carpenter to make or furnish ladders for any one 
but himself ; and if the mason chose to use the carpenter's 
ladders, he must look to him for the damages or defects in 
them^ not to the owner of the building. 

In another case, the question whether the contractor or the 
owner had the control over the work which rendered him re- 
sponsible for its performance had to be inferred. The defend- 
ants applied to certain contractors, through their foreman, for 
tin-work, to repair a gutter between their store and the adjoin- 
ing one, which they rented to the plaintiffs. The foreman, 
and one other man, came to do the work, and one of the 
defendants went on the roof with them, and told the foreman 
what he thought should be done. He also told him to do the 
work when he thought that there was not going to be any 
rain. The tinmen removed the gutter, and raip came on, in- 
juring the plaintiff's goods. The question was whether the 
defendants or the contractor's foreman had the direction and 
responsibility of the work, but the Court thought that the 
defendant's language to the foreman was inconsistent with the 
notion that he did not have control of the work, and held that 
he and his partner were liable. 

A very curious exception was made to this rule by the Mas- 
sachusetts Supreme Court in a later case. The firm of Gross 
<& Strauss contracted with a firm of masons for the building of 
a party wall, under a party wall agreement. The new wall 
was built in very cold weather, and when it was up to the 
fourth story, and the fourth story beams were on, the weather 
became warm, and the wall softened and fell, injuring the ad- 
joining building. The wall that fell was proved not to have 
been well braced, but the work, so far as it had gone, had been 
accepted by the architect. There was some evidence that the 
party wall had been weakened by fines, which had been put in 
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at the request of the adjoining owner. Under these cir- 
cumstances, the counsel for Gross & Strauss contended 
that the contractors were alone liable, in accordance with 
the rule followed in the cases mentioned above ; but the 
Court applied to the case a principle entirely different, in ac- 
cordance with which it gave judgment for the plaintiff. This 
principle was described by the court as follows : " The general 
^^ rule of law is that the person who for his own purposes 
^< brings on his land, and collects and keeps there, anything 
'^ likely to do mischief if it escapes, must keep it at his peril; 
** and if he does pot do so, h, prima facie ^ answerable for all 
" the damage which is the natural consequence of its escape." 
. . . *^This rule has been applied to dangerous aninuds; to 
^' cesspools ; to reservoirs, and to accumulations of snow and 
" ice upon a building, by reason of the form of its roof." 
A Wau M a From this it appears that a wall built in cold weather, or not 

sufficiently braced, is, in Massachusetts, a sort of dangerous 
animal, which the owner keeps at all times at his peril. 
Whether it would be so considered in other States we have no 
means of knowing, as there seem to be no decisions on the 
point ; but the possibility should be sufficient to put the propri- 
etors of badly constructed buildings on their guard. 

Burke v«. Still another Massachusetts case involves a different point. 

Dimbar, 
128 Mass. 499. A man agreed to build sea-walls for a wharf, of certain dimen- 
sions, and in a thorough and workmanlike manner, at a fixed 
price, but in a location left indeterminate. The owner subse- 
quently decided on the location, and staked out the walls, 
where there seemed to be a sand and gravel bottom, which 
both parties thought would give a good foundation. As the 
work progressed, it proved that the sand covered a stratum of 
mud, fifteen feet deep at the outer end of the proposed wharf, 
and less at the sides. As soon as the contractor discovered 
the insufficiency of the foundation, he notified the owner, who 
told him to do his best to save the wall, and soon afterwards 
sent an experienced person to superintend the work. This 
person had a row of piles driven outside the end of the wall, 
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and paid the contractor an extra price for putting the foanda- Burke v$. 
tion stones already laid at this end on the piles, and for in- 128 Man. «». 
creasing the thickness of the end wall. He did not, however, 
object to having the side walls built without piles. The side 
walls settled, and the owner refused to pay for the work, 
claiming that if the contractor, who was a builder of walls, 
while he was himself unskilled in such matters, after negli- 
gence and deceit in obtaining the contract, built the walls on 
insecure foundations, it was his own fault; and that it was at 
least his duty to have notified the owner of defects in the 
foundation, before building walls upon them. The judge in 
the lower court instructed the jury that the contract did not 
require the contractor to furnish pile or other artificial founda- 
tions for the walls ; that, if the contractor had any knowledge 
of the insufficiency of the foundation, which the owner did not 
have, he should have notified the owner ; but that, if he dis- 
c1ose<l to the owner all his knowledge or grounds of belief of 
defects in the foundation, and what he discovered as the work 
progressed, and the owner allowed him to proceed without ob- 
jection, he did all that the agreement required, so far as the 
foundations were concerned. Under these instructions, the 
jury returned a verdict for the contractor, and the Supreme 
Court, on appeal, sustained the instructions and the ver- 
dict. 

The principle of the sole responsibility of an independent 
contractor for the consequences of his operations has another 
exception, in cases where the contractor is a sub-contractor 
under a principal contractor. In these cases, the principal 
contractor may be held responsible for the negligence or mis- 
conduct of the sub-contractor. In two cases in New York it Hmrt r#. 

Bvan, 

has been held that a principal contractor was liable for injury «N. Y.supp. 



921. 

Bum rrf. 



16 Wkly. Dig. 



resulting from the negligent performance of excavation by a 

sub- con tractor, where the sub-contractor was doinsr the work "diuoiI," 

O tit iiriri« n 

under the supervision or direction of the principal contractor. 

There is sometimes a question of the responsibility for the 
accuracy or sufficiency of the plans or specifications for a piece 
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of work, and the question may be a yery costly one to decide. 
In an important case against the city of London, where the con* 
tractor had been nearly or quite ruined by too great dependence 
on the plans and specifications, it was decided by the highest 
court in England that *' where a person asking for tenders for 
the execution of a certain work prepares plans and specifica- 
tions for the information of intending contractors, he does not 
thereby enter into any implied warranty that the work can be 
successfully executed according to such plans and specification." 
In this case, the intending contractor was told that the descrip- 
tions given were believed to be correct, but were not guaran- 
teed ; and in at least one particular he was warned to make 
examination for himself. 

The contractor has, however, a compensation for this severe 
rule in the fact that where a contractor agrees to build accord- 
ing to certain plans and specifications, he is discharged from 
responsibility if he conforms to them, or, according to some 
courts, to the directions of the owner. If, on the other hand, 
the contractor deviates without the consent of the owner from 
the plans or specifications, he becomes responsible for the 
strength and safet,y of the building. The State of Wisconsin 
employed an architect, who furnished plans and specifications 
for a State House, and superintended its erection. According 
to the plans and specifications, the plates under the iron col- 
umns, in several tiers, carrying girders, were one inch thick, 
and of the size of the base of the column. The girders also, 
which were doubled, rested on the cap of the column below, 
and the plate for the column above was placed on the girders. 
There were also other faults in design. The iron- work was 
carried out by a contractor approved by the architect. One 
of the wings fell, as alleged, on account of these defects in the 
design. At the request of the State, the contractor restored it, 
according to amended plans, furnished by the State, and made 
by other architects. The State refused to pay the contractor 
for rebuilding the wing that fell ; but it was held that the State 
warranted the sufi^ciency of the original plans, and was liable 
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to the contractor for the expense of restoring that part of the 
building destroyed by their defects. 

In Missouri, a decision has been given as to the owner's Lanoaatervf. 
duty in regard to plans, of somewhat similar character, although 92 Mo.'460. 
his responsibility for them is in this case not to the builder, 
but to his neighbors. The Court said in this case, ''It is the 
" owner's duty to use all reasonable care and caution in pro- 
'' viding plans and specifications, to the end that the erection, 
'' when made in accordance with them, would not be dangerous 
" to the adjoining property." 
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Forms op Contract. 



Dlgeati of 
Meohanlos' 
lilen Laws 
Unreliable. 



WE have followed the architect, owner and builder through 
the principal troubles to which building operations ex- 
pose them, and it now remains to make some sugges- 
tions, in more definite shape than those contained in the pre- 
ceding chapters, by which such troubles can, in most cases, be 
avoided. It is hardly necessary to point out to any one who 
has interested himself in these pages that nearly every mis- 
fortune which occurs to builders, owners and architects, in 
connection with their business affairs, proceeds from an over- 
sight or misunderstanding in regard to the contract under which 
the work has been, or is to be, done. It occasionally happens 
that builders and owners suffer in consequence of their igno- 
rance or forgetfulness of the local statutes and ordinances 
regulating building, or the mechanics' lien laws of their State. 
Such miBhaps can only be avoided by familiarity with these 
laws and regulations. It is not uncommon for the compilers 
of "builders' handbooks," and similar works, to increase the 
size of their publications by adding " digests " of the mechanics' 
lien laws, and sometimes of the building laws, of the different 
States and cities ; but building laws, and, still more, mechanics' 
lien laws, are in a constant state of transition, so that the 
handbook digests, even if they state the laws correctly on the 
day of publication, which is by no means always the case, are 
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tolerably sure to be misleading as to their condition a year or 
two later ; and reliance upon an erroneous statement of laws of 
this sort is more dangerous than total ignorance. For this 
reason, it has been considered best not to attempt anything of 
the sort in the present work, but to refer those who wish to 
know what the statute law on the subject may be at a given 
time in any particular State to the latest edition of the Revised 
Statutes of that State, including the annual additions. With 
regard to forms of contract, the case is very different, and, 
although it has not seemed advisable, in view of the diversity 
of the conditions which must be provided for iu building con- 
tracts, to present any form as being absolutely the best, there 
will be advantage in reviewing some of the common forms, 
perhaps showing how they might be improved, both by addi- 
tions and omissions, and to add a few examples, which have 
been tested by actual use, and present types suited to varying 
circumstances. 

It will be remembered that the modern practice among 
architects is to make the first page of every specification con- 
sist of a set of General Conditions, which form a part of the 
specification, and are thus impliedly agreed to by every one 
who offers to do the work in accordance with the specification. 
These General Conditions, in large offices, are usually printed, 
and it should be the aim of the one composing them to have 
them include everything, outside of the technical details of 
workmanship, that a bidder needs to know in order to make a 
fair estimate of the cost of his work ; so that he will not have 
occasion, on being asked to sign the formal contract, to say 
that an addition must be made to his estimate of cost, to cover 
expenses required by the contract, of which he had not had 
warning. 

Like all other legal documents, they should be as condensed 
and clear in language as possible, but, as the greater part of 
the lawsuits in regard to building contracts turn upon points 
usually included in the General Conditions, they should leave 
nothing out, and express nothing obscurely ; and a blank space 
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should be left for insertion of stipnlations for special occasions. 
For most purposes the following form is as good as auy we 
know, and, as readers of the foregoiug chapters can believe 
nearly every sentence has been the subject of a lawsuit in 
which its meaning has been determined. 

SPECIFICATIONS 

of Labor and Materials for 

to be built 

for I 

from the plans and under the superintendence of 

architect, Street, 

General Conditions. — Each contractor is to provide all 
materials and labor necessary for the complete and substantial 
execution of everything described, shown, or reasonably im- 
plied in the drawings and specifications for his part of the 
work, including all transportation, scaffolding, apparatus and 
utensils requisite for the same ; all materials to be the best of 
their respective kinds, and all workmanship to be of the best 
quality. 

£ach contractor is to set out his own work correctly, and is 
to give it his personal superintendence, keeping also a compe- 
tent foreman constantly on the ground; and no contractor is to 
sublet the whole or any part of hi^ work without the written 
consent of the owner. The architect or his authorized repre- 
sentative is to have at all times access to the work, and may 
by written notice require any contractor to dismiss forthwith 
such workmen as he deems incompetent or careless, and may 
also require any contractor to remove from the premises such 
of his materials or work as in his opinion are not in accordance 
with the specification, and to substitute without delay satisfac- 
tory work and materials, the expense of doing so and of mak- 
ing good other work disturbed by the change to be borne by 
the said contractor; and each contractor is also at his own 
cost to amend and make good any defects, settlements, shrink- 
age or other faults in his work arising from defective or 
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improper materials or workmanship which may appear within 
twelve months after the completion of the building; and is to 
dear away from time to time the dirt and rubbish resulting 
from his operations, and cover and protect his work and ma- 
terials from all damage during the progress of the buildlDg, 
and deliver the whole clean and in perfect condition. All 
work and materials are to comply in every respect with the 
building laws, city or town regulations and the directions of 
the Inspector of Buildings, and such building laws, regulations 
and directions are to be considered as a part of this specifica- 
tion and the contract to which it relates. Each contractor is 
to give to the proper authorities all requisite notices relating to 
work in his charge, obtain official permits and licenses for 
temporary obstructions, and pay all proper fees for the same 
and for use of water for building, and entrance into sewers 
or drains, and is to be solely answerable for all damage, injury 
or delay caused to other contractors, to neighboring premises 
or to the persons or property of the public, by himself or his 
men, or through any operations under his charge, whether iu 
contract or extra work. 

The contractor for the mason-work is to have charge of the 
premises, subject only to the right of other contractors, the 
owner and the architect or his representative to have free 
access thereto, until the (plate) (sill) is on, and is to provide and 
maintain all requisite guards, lights, temporary sidewalks and 
fences during that time ; afterwards the contractor for the car- 
penter-work is to take charge in the same way until the whole 
is completed. 

Each contractor is to carry on his work at all times with the 
greatest reasonable rapidity, under the direction and to the 
satisfaction of the architect. The several portions are to be 
completed on or before the following dates : 
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It will be observed that the General Conditions come ^under 
the principal heading of the specification of which diej form 
the first page. This is important, as it has been claimed, 
where the General Conditions were printed on separate sheets, 
and simply bound in with the specification, that not being in- 
corporated with the contract, and not, apparently, forming an 
integral part of the specification mentioned in the contract, they 
were a mere extrinsic matter, not binding on the contractor. 
Whether this reasoning would prevail might depend on cir- 
cumstances, but it is the object of the precautions suggested 
in this chapter to cut off all possibility, even of argument. 

The importance of the first paragraph will be best appre- 
ciated by architects who have had much experience with extra 
bills, and who know, among other things, the proclivity of 
contractors, especially in the country, for having their materials 
sent them by express, and charged by the expressman to the 
owner's account; and the first sentence of the next has had 
the attention of the New York Court of Appeals, which, it will 
be remembered, attached great importance to it. In regard to 
the provision that no part of the work shall be sublet without 
the written consent of the owner, the necessity for which needs 
no argument, it may be observed that some architects pre- 
fer to stipulate that it shall be the architect's written consen% 
rather than the owner's, which is to be obtained before sub- 
letting. While it is true that the architect probably knows 
more than the owner about the character and reputation of 
sub-contractors, it is generally better for the architect to place 
the actual responsibility of accepting or rejecting them upon 
the owner. The latter can make such inquiries of the archi- 
tect as he wishes on the subject, and is likely to be governed 
by his judgment ; but, in case he should have, as frequently 
happens, a personal prejudice against some particular mechanic, 
he will not be at all pleased to find that the architect, without 
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his knowledge, has accepted that mechanic as suh-contractor 
for an important part of the work on his house ; while the 
architect not only loses, hy assuming a function which more 
properly belongs to one of the contracting parties, something 
of his authority as a disinterested adviser, but exposes himself 
to the libellous insinuations, which contractors of a certain 
class are very fond of making, and which receive more cre- 
dence than they deserve, of being dishonestly interested in 
favor of a particular set of mechanics. It may be remarked, 
in general, that the architect should avoid, as far as possible, 
acting in the owner's place. Young architects like a client 
who leaves everything to them; but as their experience in- 
creases, they realize the fact that it is better for all parties to 
have the duties and responsibilities of each kept distinct 

The clause empowering the architect to require, by written 
notice, the dismissal of incompetent or careless workmen is an 
unusual one, but experience has shown it to be valuable. The 
control which the trades' unions exercise over contractors is so 
despotic as to make it difficult for a contractor to discharge a 
workman for misconduct, and the assistance of the architect is 
often useful in getting rid of the worthless men ; while nothing 
can so effectually protect the owner against the workmen 
whom the architect catches surreptitiously smoking their pipes 
among the shavings at their bench, or driving in screws with 
hammers, or playing, at the expense of the owner, the tricks 
in which some of them are expert, as to compel their immediate 
discharge. Moreover, the fact that the architect found a 
workman doing his work so badly or carelessly as to make 
it necessary to demand his discharge, a fact which should 
be duly noted at the time, will do much to guard the 
interest of the owner and architect, in case of a subsequent 
controversy as to the way in which a contract has been carried 
out. The same observations will apply to the rest of this 
sentence, which, it will be noticed, is as much in the interest 
of the contractor as of the owner, inasmuch as it states at 
length what sort of warranty will be required, in time for the 
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contractor to make his estimate accordingly, instead of leaving 
it for a jury, after the completion of the work under a less 
definite agreement, to say how far the implied warranty ex- 
tended. 

The provision that the contractor shall comply with the 
local building laws and regulations is often incorporated in the 
final contract, instead of the General Conditions prefixed to 
the specifications ; but, as there may be regulations which 
would add to the cost of the building, and as, in any case, a 
bidder would be likely to allow something for the expense of 
complying with the orders of the official inspectors, who are 
often capricious in their demands, it is only fair to give notice 
of what will be required in connection with the specifications, 
where allowance can be made for it in the estimates. 

Where several contractors are concerned in a building, the 
question who is responsible for its safety, and for keeping up 
the proper guards, is often a serious one, and should not be left 
for chance, or a jury to settle ; and, with ordinary buildings, 
it is convenient to divide the responsibility as here indicated. 

The time within which the entire building, or successive 
portions of it, must be completed, should be specified in the 
Greneral Conditions, as well as in the contract, so that bidders 
will have no excuse for withdrawing from their proposals on 
the ground that they did not know the limitations of time ; 
and it will be found, in practice, very conducive to the comple- 
tion of the building within the contract time to assign dates, 
according to the architect's judgment, for the completion of 
successive portions. Where nothing but the time of final com- 
pletion is specified, the architect is often seriously hampered 
in pushing the work with the rapidity that he knows to be 
necessary to get it done within the contract time. He may be 
certain, when the work is half done, that the other half cannot 
possibly be finished at the time agreed, but, if, in answer to his 
representations, the contractor simply asserts that he can 
easily do it, as he is apt to do, the architect is, to a certain 
extent, obliged to be content. If the contractor's neglect is 
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▼erj glaring, he can, under the osoal contract, adyise the 
owner to declare a forfeiture, but where he has only his own- 
judgment to rely upon, he runs the risk, in taking such a step, 
of bringing upon himself an action for damages, unless he can 
convince a jury that his opinion was well founded. I^ how- 
ever, the contractor has agreed to have the various instalments 
of the work completed on certain dates, a failure to complete 
the first portion, or any portion, at the specified time will, with- 
out possibility of question, enable the owner to take possession 
of the work, for completion by other parties, in time to have it 
done at the time when he wants it. 

It will probably be objected to the foregoing remarks that The Formal 
they show an unfair animus against the builder, in suggesting ■'^>^*«^ 
the possibility that he may wish to employ bad workmen or 
sub-contractors, or may be careless about getting his work done 
in time, while they say nothing about any possible delinquen- 
cies on the part of the owner in performing his part of the 
contract. The answer to this is that, under most building con- 
tracts, the owner has but one, or at most, two duties to per- 
formj those of making payments at specified times, and in 
some cases, of insuring the builder's interest against fire ; while 
the builder must, necessarily, undertake a multiplicity of duties. 
It is the object of a proper contract, in the interest of both 
parties, to make the statement of all these duties, on both 
sides, as clear and detailed as possible, and to provide means 
for enforcing the performance of them. Against the owner 
the builder has a much more ample remedy than the owner has 
against him. If the owner fails to make payments at the 
time agreed upon, the builder may, in some States, treat the 
■contract as broken, and collect, at his option, either the con- 
tract price for what he has already done, with his probable 
profits on the remainder of the contract, or the value of what 
he has done, at day-work prices ; and in^ other States, where 
failure to make interim payments, arranged for the conven- 
ience of the builder only, does not involve the rescission of the 
contract, there is no dotibt that the owner would be obliged to 
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pay whatever loss might be occasioned to the builder by his 
neglect ; and it is to be remembered that money dne to the 
builder for work done can, if the owner fails to make payments 
as he has agreed, be collected by the summary process of lay- 
ing a mechanics' lien on the estate. On the other hand, while 
the owner is not armed by law with any such advantages over the 
other party to the contract as are given to the builder, there 
are a thousand ways in which the latter, by failure to supply 
such workmanship or materials as he has agreed to furnish, or 
to get the building done at the time when he has agreed to 
complete it, may cause the owner very great loss, and it is the 
right of the latter to protect himself against such loss. In 
order to do so without having continually to call in the aid of 
arbitrators or juries, it is greatly to the advantage of both 
parties to have some specified person appointed, who shall 
decide without appeal whether any given work or materials 
conform to the specifications, and whether necessity exists for 
extending the agreed time of completion on any account ; and 
to provide a manner in which this person's rulings shall be 
enforced, besides assigning reasonable penalties for securing 
The B n - compliance with other stipulations of the contract It is obvi- 
ous that it is useless to make contracts, if there is no way by 
which either party can be held to the performance of his 
agreement ; and where, as in building contriacts, the choice is 
between fixing beforehand, by mutual consent, the manner of 
enforcement, and leaving it indefinite, which means having a 
jury fix it, the former is infinitely to be preferred. 

Keeping this consideration in mind, the composition of a 
satisfactory building contract is not very difi&cult Of course, 
the advice of an expert in building matters, who knows the 
points to provide for in matters of construction, and under- 
stands the conduct of building operations, is necessary in 
drawing the technical part, and, this being arranged, the rest 
consists mainly in making clear, reasonable and consistent 
provision for enforcing the technical part of the agreement. 
If this is done, in such a way that no one can have any doubt 



foromn«nt of 
Oontraoto. 



Digitized by 



Google 



THE BUILDER AND THE OWNER. 



85a 



as to what is intended, little more will be needed, and, if the 
contract should come into court, which is not likely, since 
courts have little to do with documents that the parties to them 
can themselves understand, it will be easily and cheaply en- 
forced. 

Most building contracts, or rather, the more formal portions 
of them, begin by reciting that the contractor agrees to '^ build 
completely," or to " build, erect, complete and finish," or 
^' make, erect, build and finish," the structure which is the 
subject of the contract, or the particular portion of the work to 
which it applies. Occasionally, a form is seen in which the 
contractor promises only to ^* provide all the materials and per 
form all the work mentioned in the specifications and shown 
on the drawings prepared " by certain architects. This is the 
form adopted in the current edition of the Uniform Contract 
of the American Institute of Architects and the National Asso- 
ciation of Builders, which is reprinted at length at the end of 
this chapter, but it is objectionable, for the reason that draw- 
ings and specifications, however complete, cannot possibly 
describe and represent everything involved in the construction 
of a buUding. Undoubtedly, honest builders, in signing such 
an agreement, intend to erect complete the structure which 
their experience has shown them to be intended by the draw- 
ings, and to take the drawings and specifications as guides in 
regard to points about which there might be doubt ; and this 
is what the owner supposes that the other party intends to do ; 
but it is quite possible for a dishonest buUder to use such a 
contract for purposes of sheer robbery. No provision is made 
in the contract referred to for any tribunal for deciding what 
the drawings and specifications really show, and the contractor 
is therefore empowered to demand from the owner either an 
extra payment, or a trial by jury, or by arbitrators, in regard 
to every point in the construction of the building, from the 
hollowing of the bottom of the trenches for the hubs of the 
drain-pipes to the setting-in of the nails which hold the finial 
on the roof, which is not, in his opinion, both mentioned in the 
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specifications and shown on the drawings. Undonbtedlj, the 
intention of using this clause, instead of the usual proyision, is 
to protect builders against being imposed upon by being re- 
quired to do more work than they supposed to be intended by 
the drawings on which they estimated ; but to show on draw- 
ings all the details of a building is neither practicable nor nec- 
essary. The important lines can be shown, but to attempt 
. anything beyond this only results in obscuring the more essen- 
tial part ; yet, under the official form, the builder is only obliged 
to do what is actually shown on the drawings, as well as 
described in the specifications, without regard to what any 
reasonable man would say that the parties really intended. It 
would, of course, be better to specify that the agreement should 
cover all work mentioned in the specifications or shown on the 
drawings ; but any agreement which binds the builder only to 
carry out what he chooses to assume to be shown by drawings 
less than 1-2,000, and often only about 1-10,000 the full size, 
and thirty or forty pages of manuscript specifications, puts a 
premium on rascality. There is no real need of protecting the 
builder against the imposition of extra work by means of draw- 
ings, furnished him subsequent to the signing of the contract. 
If they do not show such a building as the drawings on which 
be based his estimate, he has only to refuse to execute them, 
and to go on with the work as originally shown, to enforce his 
contract. In most cases, the architect, on being notified of the 
discrepancy between the contract drawings and the new ones, 
would modify the latter, or arrange for an extra price for 
carrying them out, so that everybody's interests would be pro- 
tected. Even where, as is common, the agreement recites that 
the contractor shall execute the work in accordance with the 
drawings and specifications, including all things which, in the 
opinion of the architect, ^^ may fairly be inferred from such 
drawings and specifications to be intended, without being spec- 
ially stipulated," no oppression of the contractor is possible ; 
for, on the principle that fraud vitiates all contracts, any sus- 
picion of bad faith on the part of the architect, if alleged in the 
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pleadings, woald be sufficient to refer the question of what the 
contract drawings really meant to the decision of a jury, in case 
the owner, with the architect's help, should try to compel the 
builder to execute extra work without charge, or claim dam- 
ages from the builder for not obeying orders to execute it. 

Another important clause, in most building contracts, stip- 
ulates that the work shall be carried out to the satisfaction of 
the architect or architects specified. This clause is omitted 
from some of the cheap forms of contract sold at the stationers' 
stores, in which brevity is the quality most sought for, but it is 
of great importance, as appointing, by agreement, the person 
whose judgment is to decide whether the contract has been 
properly carried out or not. As in all other cases, only the 
decisions of the architect which are made in good faith, and 
with reasonable care, are binding on the parties, and the ad- 
vantage of having all controversies in regard to the execution 
of the work decided by the person who knows most about the 
circumstances, instead of being referred to the costly decision 
of a jury, or the still more costly award of arbitrators, is incal- 
culable. The official form of the American Institute of Arch- 
itects, unfortunately nullifies the effect of this clause, and opens 
the way for endless controversy, by reciting that the contractor 
shall perform the work> and furnish the materials, under the 
direction and to the satisfaction of the architects, '' acting for 
the purposes of this contract as agents of the said owner." 
The intention of thb interpolation is, probably, to save con- 
tractors the annoyance of obeying orders given by the archi- 
tect, under the supposition that they would be paid for doing 
so, and finding, later, that the owner had given no authority 
to the architect to order work done at his expense, and that 
none could be implied from a contract in the usual form. A 
less happy device for avoiding what is, undoubtedly, sometimes 
a serious trouble, could hardly be conceived. To understand 
the expression at all, it is necessary to define what << the pur- 
poses of this contract " are. If they are to secure the con- 
struction for the owner of a good and substantial building, the 
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architect is, for that purpose, the owner's agent ab^eadj, and 
is accepted as such by both parties, by various parts of the 
agreement If any other purposes are intended, they should 
be specified, as nothing is calculated to give more trouble to 
all persons concerned than the bestowal of an undefined 
agency on one of them« To judge from the context, it would 
appear that the architect is intended to be regarded as the 
owner's agent in accepting the work as satisfactory, or, in 
other words, that, instead of being an independent, expert 
judge, to whoso decision both parties defer, he is to be consid- 
ered as the owner himself. It is a familiar principle of law 
that no man can be judge in his own case, and it may be 
doubted whether this expression would not destroy the yalidity 
of all the acts done by the architect under the contract, in the 
way of certifying accounts, or determining damages. The 
next three articles of the Institute form are unobjectionable, 
except in proyiding for the valuation of work added or omitted, 
in case either party objects to the architect's award, by three 
ObjMttons arbitrators. It cannot be too strongly impressed upon the 
tkMi Oliuite. minds of persons intending to build, and of those expecting to 
build for them, that arbitration is one of the most costly, and 
least satisfactory, modes of settling a dispute. Even if the 
architect's award does not satisfy que of the parties, he is 
likely to be better off to accept it than to appeal to arbitrators, 
who are always tempted to give each party half of what he 
claims, after deducting a handsome compensation for them- 
selves; and, although people often agree to an arbitration 
clause, in the expectation that it will save them from law-suits, 
it should be remembered that neither party is bound by such 
an agreement. In the language of the law, any agreement is 
void which '^ ousts the courts of their jurisdiction," and either 
party may, if he thinks fit, refuse, at any time before the 
award of the arbitrators is made, to be bound by it, and de- 
mand a trial by jury. Under these circumstances, it is much 
better for both parties, if the architect is a man in whom they 
have confidence, to erase the arbitration clause, and commit 
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matters of the sort to his decision, which is at least as likely to 
be fair as that of arbitrators, and costs nothing. If it is 
unfairly given, the courts will set it aside, and, if the parties 
consent, will appoint a referee to judge between them, so that 
the provision for arbitration is not only needless as a protec- 
tion to either party, but exposes each to constant demands 
from the other for arbitrations on all sorts of trifling points. 

In Article YII, the official contract introduces another un- unoertaintj 
certainty, by saying that '^ Should the contractor be obstructed be AToided. 
or delayed in the prosecution or completion of his work by 
the neglect, delay, or default of the Owner, or the Architects, 
or of any other contractor employed by the Owner upon the work, 
or by any damage which may happen by fire, lightning, earth- 
quake or cyclone, or by the abandonment of the work by the 
employees through no default of the contractor, then the time 
herein fixed for the completion of the work shall be extended 
for a period equivalent to the time lost by reason of any or all 
the causes aforesaid." The difficulty is here that no one is 
specified who shall determine whether the contractor was de- 
layed by his own fault, or by that of the owner, or the archi- 
tect; nor is it stated who shall decide what constitutes a 
" cyclone " ; and, where no other/ judge is constituted, only the 
arbitrators, or a jury, can decide. The latter part of the 
Article indicates that the architects, having power to decide 
upon the length of the extension to be allowed, would have 
something to say as to whether anything should be allowed, 
but this is made too uncertain. A better, though less formal 
practice is to combine the provision for extension of time of 
completion with that for forfeiture for delay, with which it 
properly belongs, saying that the contractor shall forfeit and 
pay the specified sum for every day's delay after a given date, 
<< unless in the opinion of the architect such delay shall have 
been due to causes which could not reasonably have been 
foreseen by the contractor or with reasonable care and dili- 
gence avoided." This gives to the person who knows most 
about the circumstances, and who, unless the contract has 
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incautiously made him the agent of the owner, stands in a per- 
fectly impartial relation, the sole judge of the matter, so long 
as he acts fairly. If he acts unfairly, his decision can be set 
aside, but it is far better to rely on his honesty than to open 
the door, as is done by the clause in question, for an endless 
series of arbitrations and lawsuits of the most expensive kind. 
It is worth bearing in mind that, as the records of courts show, 
almost all building cases, where the architect is not directly 
accused of fraud, and a good many in which he is, are decided 
in accordance with the architect's opinion, as shown in the 
testimony, and both builder and owner will generally be better 
off to yield to his opinion in the first place. 
The Bifht Returning to Article III, we find it stipulated that ''no al- 
terations shall be made in the work shown or described by the 
drawings and specifications, except upon a written order of the 
Architects." In other words, the person for whom the house 
is built, who pays for it, and expects to live in it, cannot make 
any changes in it as the work goes on ; while the architect, with 
whom he may not, perhaps, be on the most friendly terms, is 
empowered to make any changes or additions that he chooses, 
without his knowledge or consent, and to compel him to pay 
for them. It is surprising that any owner should be found 
willing to employ an architect on such terms, or that architects 
should be willing to assume such absolute control over the 
wishes and fortunes of their clients. Where building contracts 
are drawn up by lawyers, as is conunon where work is to be 
done for corporations, the rights of the owner, as the person 
who pays for and uses the building, and of the architect, as the 
owner's trusted adviser, are generally observed by stipulating 
that " the owner may, with the consent of and through the 
architect, at any time direct any alteration in, addition to, or 
omission from, the plans and specifications or work above men- 
tioned.*' . . . with, often, an additional clause, to the effect 
that '' the architect shall have the right to direct such changes 
in construction as in his judgment shall become necessary or 
desirable during the progress of the work, provided that the 
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same shall involve no additional expense " ; or, more concisely, 
" The Architect may in writing and from time to time order the 
Contractor to make any changes in the work which do not in- 
crease the cost to the Owner or affect the time of completion. 
... In no case shall any change be made in the work which 
shall increase the cost of the work to the Owner, or involve any 
extension of time, without his express and special consent." 

Practically, it is generally necessary to allow the architect Terbid Oi^ 
to give verbal orders for details of workmanship which do not Architect. 
involve any extra cost, or extension of time, as snch orders 
must be given on the spot, and at the time when they are to 
be carried into execution ; but it is best to have all orders 
which either increase or diminish the cost given by the owner, 
or with his express consent. If his consent is only required 
for additions, he will sometimes be unpleasantly surprised, on 
the completion of his house, to find that something that he par- 
ticularly wanted has been left out, by Uie architect's order, 
and, although an allowance may have been made for it in the 
price, this will not do much to soothe hb resentment. 

With the few exceptions noted, the official form of contract 
of the Institute, which is also Uie official form adopted by the 
National Association of Builders, may be commended as use- 
ful. There are, however, provisions which might, on occasion, 
be added, and which it will be well to consider. 

For example, it is sometimes advisable, where the solvency 
of the contractor is open to doubt, to insert a clause, providing 
that << All materials shall become the property of the party of 
the first part, (the owner), as soon as they are delivered on 
the ground, subject only to the right of the party of the second 
part to remove surplus materials at the completion of the 
building, but no materials are to be paid for before they are 
set in place in the work." The object of this clause is to con- 
vey the title to materials delivered to the owner of the build- 
ing, and thus prevent the assignees or creditors of the contractor 
from claiming them, or removing them from the ground, in 
case of the contractor's bankruptcy. 
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^Ho w to It is also necessary, in States where the employer's liability 
•nAcainst laws have an Anarchist flavor, to use special precautions to 
liiab^^. gnard against attempts of persons who have been, or pretend 

to have been, injared in the course of their work on the build- 
ing, to fasten liability upon the owner of the estate. It is evi- 
dent that if, as in the Institute form of contract, the architect 
is made the general agent of the owner, an ingenious lawyer 
can trace nearly every occurrence in or about the building to 
the directions of the owner, given through his agent, the archi- 
tect, and thereby make the owner, as his principal, pecuni- 
arily responsible for any damage to any one resulting from 
such occurrences. In this attempt the ingenious lawyer would 
be warmly seconded by the jury, which usually assumes that 
the owner's pocket should be the unfailing fountain of consola- 
tion for the woes of all persons with whom his building opera- 
tions have brought him temporarily in connection ; and nothing 
but unmistakable stipulations will relieve the owner from 
liability. In the contract given as the third form at the end 
of this chapter, which is a good example of a lawyer's building 
contract, it is recited that <* The contractor shall furnish all 
transportation, scaffolding, apparatus, ways, works, machinery 
and plant requisite for the execution of this contract, and 
shall be solely answerable for the safe, proper and lawful 
construction, maintenance and use of the same " ; and, in re- 
gard to the architect, it is distinctly stipulated that << Neither 
the Architect nor any person employed by him shall have any 
control or direction over the progress of the work, except the 
power of rejecting it, nor any control or superintendence over 
the scaffolding, apparatus, ways, works, machinery or plant, 
the sole responsibility for which shall rest with the Contractor ; 
and neither of them shall have power to order extras or alter- 
ations, except as above provided, or any authority other than - 
that expressly set forth in this contract. The Architect shall 
not be deemed the agent of the owner for any purpose whatso- 
ever, except as the Owner may in fact give him a special and 
express authority." It may be remarked that the expression. 
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'^ scaffolding, apparatus, ways, works, machinery and plant," 
which is again repeated in another place, is that used in the 
Massachusetts statute relating to employers' liability. 

As builders of standing usually keep their liability as em- 
ployers insured, they have no interest in shifting such liability 
on the owner, and it is obviously essential that the latter 
should be protected by the insertion in the contract of some 
such provision as this» 

The last point to be considered is that of insurance. The 
rules of insurance companies vary at different times, and in 
different places, and as, in order to be sure that all interests 
are protected, it is necessary to specify in the contract the 
mode to be employed, the parties should know something of 
the current practice. Where the insurance companies will 
.draw a policy in that form, the best way is to stipulate that 
the owner shall insure the risks of all the contractors, as well 
as his own, payable, in case of loss, as the interests of the 
parties may appear. In this way the owner can be sure that 
all the risks are covered. Where the insurance companies 
will not write a policy payable to more than one person, the 
builder should be required, as a part of his contract, to keep 
his interest insured. Builders are apt to neglect this, for the 
sake of saving a few dollars, and, if a fire occurs while they 
have a large risk in the building, they are very likely to be 
thrown into bankruptcy, and the owner has then to begin the 
work over again with the assignee, or some other contractor ; 
so that it is well to stipulate that the builder's policy shall be 
satisfactory to the architect, and shall be deposited in his 
hands for safe-keeping. Where the insurance companies re- 
fuse to insure more than a certain portion of the full value of 
risks, the owner and contractor should be careful not to bind 
themselves to do more for each other than they can do for 
themselves. 

Of the three following forms of contract, the first is the offi- 
cial form adopted by the American Institute of Architects and 
the National Association of Builders, and is the composition t>f 
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a joint committee of the two bodies. Thii committee is a 
standing one, and the fonn receives periodical modification, as 
experience may show to be advisable. Those persons who 
desire to use it most apply to the sole licensees under the copy- 
right, the Inland Architect Press, 79 Tribune Building, Chi- 
cago. The other two forms are not copyrighted. No. II is 
a form drawn up for general private use ; the third was pre- 
pared by a lawyer, of great experience in building matters, in 
consultation with his architect, for use where the interests in- 
volved were too important to leave any point vague or uncon- 
sidered. It will be observed that 'there is no punctuation in 
the second form, except at the end of the sentences. This is 
in imitation of the English practice, in which it is considered 
that if a sentence can be made clear without punctuation, it is 
better to leave it so, and thereby avoid the risk of having its 
sense accidentally or purposely altered by changing such 
punctuation as it had originally. 

I. FORM OF CONTRACT ADOPTED AND RECOMMENDED FOR 
GENERAL USE BT THE AMERICAN INSTITUTE OF ARCHI- 
TECTS AND THE NATIONAL ASSOCIATION OF BUILDERS. 

ARCHITECTS. 

This Agreement^ made the ^-day of 

in the year one thousand eight hundred and ninety 

by and between 



party of the first part 

(hereinafter designated the Contractor), and 



party of the second part 

(hereinafter designated the Owner), 

Witnesseth that the Contractor, in consideration of the 
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which drawings and specifications are identified by the signa- 
tures of the parties hereto. 

Abt. II. The Architects shall famish to the Contractor 
such farther drawings or explanations as may be necessary to 
detail and illostrate the work to be done, and the Contractor 
shall conform to the same as part of this contract so far as 
they may be consistent with the original drawings and specifi- 
cations referred to and identified, as provided in Art. I. 

It is mutually understood and agreed that all drawings and 
specifications are and remain the property of the Architects. 

Art. III. No alterations shall be made in the work shown 
or described by the drawings and specifications, except upon a 
written order of the Architects, and when so made, the value 
of the work added or omitted shall be computed by the Archi- 
tects, and the amount so ascertained shall be added to or de- 
ducted from the contract price. In the case of dissent from 
such award by either party hereto, the valuation of the work 
added or omitted shall be referred to three (3) disinterested 
Arbitrators, one to be appointed by each of the parties to this 
contract, and the third by the two thus chosen ; the decision 
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fulfilment of the agreements herein made by the Owner, agrees 
with the said Owner, as follows : 

Article I. The Contractor under the direction and to the 
satisfaction of 

Architects, 

acting for the purposes of this contract as agents of the said 
Owner, shall and will provide all the materials and perform 
all the work mentioned in the specifications and shown on the 
drawings prepared by the said Architects for the 
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of any two of whom shall be final and binding, and each of the 
parties hereto shall pay one-half of the expenses of snch reference. 

Abt. IY. The Contractor shall provide safficient, safe and 
proper facilities at all times for the inspection of the work by 
the Architects or their authorized representatives. He shall, 
within twentj-foor hours after receiving written notice from 
the Architects to that effect, proceed to remove from the 
grounds or buildings all materials condemned by them, whether 
worked or unworked, and to take down all portions of the 
work which the Architects shall by like written notice con- 
demn as unsound or improper, or as in any way failing to con- 
form to the drawings and specifications. 

Art. y. Should the contractor at any time refuse or 
neglect to supply a sufficiency of properly skilled workmen, or 
of materials of the proper quality, or fail in any respect to 
prosecute the work with promptness and diligence, or fail in 
the performance of any of the agreements herein contained, 
such refusal, neglect or failure being certified by the Archie 

tects, the Owner shall be at liberty, after 

days' written notice to the Contractor, to provide any such 
labor or materials, and to deduct the cost thereof from any 
money then due or thereafter to become due to the Contractor 
under this contract; and if the Architects shall certify that 
such refusal, neglect or failure is sufficient ground for such 
action, the Owner shall also be at liberty to terminate the em- 
ployment of the Contractor for the said work and to enter upon 
the premises and take possession, for the purpose of complet- 
ing the work comprehended under this contract, of all mate- 
rials, tools and appliances thereon, and to employ any other 
person or persons to finish the work, and to provide the mate- 
rials therefor ; and in case of such discontinuance of the em- 
ployment of the Contractor he shall not be entitled to receive 
any further payment under this contract until the said work 
shall be wholly finished, at which time, if the unpaid balance 
of the amount to be paid under this contract shall exceed the 
expense incurred by the Owner in finishing the work, such 
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excess shall be paid by the Owner to the Contractor, but if vwm I. 
snch expense shall exceed such unpaid balance, the Contractor 
shall pay the difference to the Owner. The expense incurred 
by the Owner as herein provided, either for furnishing mate 
rials or for finishing the work, and any damage incurred 
through such default, shall be audited and certified by the 
Architects, whose certificate thereof shall be conclusiye upon 
the parties. 

Art. VI. The Contractor shall complete the seyeral por- 
tions, and the whole of the work comprehended in this Agree- 
ment by and at the time or times hereinafter stated. 



provided that. 



Art. YII. Should the Contractor be obstructed or delayed 
in the prosecution or completion of his work by the act, neg- 
lect, delay or default of the Owner, or the Architects, or of 
any other contractor employed by the Owner upon the work, 
or by any damage which may happen by fire, lightning, earth- 
quake or cyclone, or by the abandonment of the work by the 
employees through no default of the Contractor, then the 
time herein fixed for the completion of the work shall be ex- 
tended for a period equivalent to the time lost by reason of 
any or all of the causes aforesaid ; but no such allowance shall 
be made unless a cl^im therefor is presented in writing to the 
Architects within twenty-four hours of the occurrence of such 
delay. The duration of such extension shall be certified to by 
the Architects, but appeal from their decision may be made to 
arbitration, as provided in Art. Ill of this contract. 

Art. VIIL The Owner agrees to provide all labor and 
materials not included in this contract in such manner as not 
to delay the material progress of the work, and in the event 
of failure so to do, thereby causing loss to the Contractor, 
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Form I. agrees that he will reimburse the Contractor for such loss ; 
and the Contractor agrees that if he shall delay the material 
progress of the work so as to cause any damage for which the 
Owner shall become liable (as above stated), then he shall 
make good to the Owner any such damage. The amount of 
such loss or damage to either party hereto shall, in every 
case, be fixed and determined by the Architects or by arbitral 
tion, as provided in Art. Ill of this contract. 

Art. IX. It is hereby mutually agreed between the parties 
hereto Uiat the sum to be paid by the Owner to the Contractor 
for said work and materials shall be $ 

subject to additions and deductions as hereinbefore provided, 
and that such sum shall be paid in current funds by the Owner 
to the Contractor in instalments, as follows : 



The final payment shall be made within days after 

this contract is fulfilled. 

All payments shall be made upon written certificates of the 
Architects to the effect that such payments have become due. 

If at any time there shall be evidence of any lien or claim 
for which, if established, the Owner or the said premises might 
become liable, and which is chargeable to the Contractor, the 
Owner shall have the right to retain out of any payment then 
due or thereafter to become due an amount sufficient to com- 
pletely indemnify him against such lien or claim. Should Uiere 
prove to be any such claim after all payments are made, the 
Contractor shall refund to the Owner all moneys that the latter 
may be compelled to pay in dbcharging any lien on said prem- 
ises made obligatory in consequence of the Contractor's de- 
fault. 

Art. X. It is further mutually agreed between the parties 
hereto that no certificate given or payment made under this 
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contract, except the final certificate or final payment, shall be 
conclusive evidence of the performance of this contract, either 
wholly or in part, and that no payment shall be construed to 
be an acceptance of defective work or improper materials. 

Art. XL The Owner shall during the progress of the 
work maintain full insurance on said work, in his own name 
and in the name of the Contractor, against loss or damage by 
fire. The policies shall cover all work incorporated in the 
building, and all materials for the same in or about the prem- 
ises, and shall be made payable to the parties hereto, as their 
interest may appear. 



Abt. XII. The said parties for themselves, their heirs, 
executors, administrators and assigns, do hereby agree to the 
full performance of the covenants herein contained. 

In Witness Whereof^ the parties to these presents have here- 
unto set their hands and seals, the day and year first above 
written. 

In presence of 

[seal] 

[seal] 

[seal] 

[seal] 



n. Contract for Building made this day of 

in the year by and between 



party of the first part 

and « 



.party of the second part. 



Form H* 
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Fovmn.. The said party of the second part for and 

each of heirs executors administrators and assigns hereby 

covenant... and agree... to and with the said party of the first 
part heirs successors and legal representatives for the con- 
sideration hereinafter mentioned to make erect build and finish 
for the said party of the first part on land 



including all the. 



and to furnish all the materials of every kind labor scaffolding 

and cartage for the full completion of the said 

such labor and materials to be in strict accordance with the 

drawings and specifications made by 

architect which said drawings and specifications are to be taken 
and deemed as part of this contract and including all things 
which in the opinion of the said architect may fairly be inferred 
from such drawings and specifications to be intended without 
being specially stipulated all the materials to be in sufficient 
quantity and where the quality is not otherwise described 
in the specification to be of the best quality and the work- 
manship throughout to be of the best quality and the whole 
to be executed in a good substantial and workmanlike man- 
ner subject to the directions from time to time and to the 
satisfaction of the said architect and to be completely finished 

and delivered on or before the 

day of 

And the said party of the first part hereby promises and 
agrees in consideration of the foregoing covenants being strictly 
kept and performed by the said party of the second part to 

pay to the said party of the second part the sum of 

in payments as follows : 
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and the balance days after the said work shall have been Form n. 

completely finished and delivered and accepted by the said 
party of the first part unless some defect shall meanwhile have 
been discovered therein provided however that no payment 
shall be made except on the written certificate of the architect 
or some other person thereto authorized by the said party of 
the first part that in his opinion the work for which such pay- 
ment is to be made is properly done and the payment is due 
said certificate however not exempting the party of the second 
part from liability to make good any work so certified if it be 
afterward dbcovered to have been improperly done or not in 
accordance with the drawings or specifications and provided 
further that prior to each payment by the party of the first 
part a satisfactory certificate shall have been obtained to the 
effect that the said building and estate is at the time when the 
payment i6 made tree from all mechanics' liens and other claims 
incurred by the party of the second part. 

And the said parties hereto hereby further agree as follows : 

1. That the drawings and specifications are intended to co- 
operate so that any works shown on the drawings and not men- 
tioned in the specification or vice versa are to be executed by 
the party of the second part without extra charge the same as 
if they were both mentioned in the specification and shown on 
the drawings. 

2. The said party of the first part or the said architect with 
the consent of the party of the first part shall be at liberty to 
order any variations from the drawings or specifications either 
in adding thereto or diminishing therefrom or otherwise how- 
ever -and such variations shall not vitiate this contract but a 
fair and reasonable valuation of t^e difference shall be added 
to or deducted from the contract price as the case may be and 
the architect shall have power to extend the time of completion 
on account of alterations or additions so ordered such extension 
to be certified by him to the party of the first part at the time 
when such order for alterations is given. Orders for changes 
which do not affect the value of the work may be given orally 
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n. but DO order which increases or diminishes the yalue of the 
work or affects the time of completion shall be valid unless 
given in writing. 

3. Neither the whole nor any portion of thb contract shall 
be assigned or sublet by the party of the second part without 
the written consent of the party of the first part. 

4. If the said party of the second part shall fail to com- 
plete the said works including all variations should such be 
made at or before the time agreed upon with such extension in 
the case of extra work as may have been made and certified 
by the architect then and in that case the party of the second 
part shall forfeit and pay to the party of the first part the sum 

of dollars for each and every day 

that the said work shall remain unfinished after that time un- 
less in the opinion of the architect such delay shall have been 
due to causes which could not reasonably have been foreseen 
bythe party of the second part or with reasonable care and 
diligence avoided the said sums to be retained as liquidated 
damages out of any money that may then be due or may there- 
after become due to the said party of the second part. 

5. All materials shall become the property of the party of 
the first part as soon as they are delivered on the ground sub- 
ject only to the right of the party of the second part to remove 
surplus materials at the completion of the building but no 
materials are to be paid for before they are set in place in the 
work. 

6. If the said party of the second part shall become bank- 
rupt or insolvent or assign property for the benefit of 

creditors or become otherwise unable to carry 

on the work or shall at any time for six days neglect or refuse 
to do so in the manner required by the architect or his author- 
ized representative 

or shall neglect or refuse to comply with any of the articles of 

this agreement then the said party of the first part or 

agent shall have the right and is hereby empowered to enter 
upon and take possession of the premises with the materials 
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and apparatus thereon after giving two days' notice in writing 
and thereupon all claim of the said party of the second part 

executors administrators and assigns shall cease 

and the said party of the first part or agent may 

after using such of the materials already on the ground as may 
be suitable provide other materials and workmen sufficient to 

finish the said 

works and the cost of the labor and materials so provided shall 
be deducted horn the amount to be paid for work and extras 
under this contract without prejudice to any other remedies 
for breach thereof. 

7. The party of the second part shall be solely responsible 

for all loss or damage to own work or any part of it until 

the whole is delivered and accepted loss by fire alone excepted 

and shall keep interest in the building at all times insured 

to an amount not less than 

and shall if required deposit the policy with the architect for 
approval and safe-keeping and shall give all necessary assist- 
ance to the other workmen employed in the building and shall 

be solely responsible for all delay or damage caused to 

work or materials or to neighboring property or to the persons 

or property of the public by workmen or through any 

of operations, either in contract or extra work. 

8 ^ 



And for the faithful performance of each and every the 
the articles and agreements hereinbefore contained the said 
parties hereto do hereby bind themselves their heirs successors 
executors administrators and assigns each to the other in the 

penal sum of 

firmly by these presents. 

In witness whereof the said parties hereto have hereunto set 
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their hands and seals the day and year first above written. 
A presence of — 



Formm. III. Building Contract 

between of. 

hereinafter called the Owner and 

of hereinafter called the Contractor, 

made at the day of 18.... 

The respective parties hereto, each in consideration of the 
agreements of the other herein set forth, agree with each other 
as follows : — 



THE CONTRACTOR 8 AGREEMENT. 

OeneraiDe. The Contractor agrees to 

■oription of 

the Work. 

according to certain plans and specifications prepared by 

floatioiu.^to! of Architect. Said plans and specifications, 

together with this contract, of which they are to be deemed a 
part, are to be construed together, so that any work shown on 
the plans, though not mentioned in the specifications, or vice 
versay or any provision of the contract not repeated in the plans 
or specifications, or vice versa, is to be executed by .the Con- 
tractor as a part of this contract. Figured dimensions are to 
prevail over scale. All things which in the opinion of the 
Architect may fairly be inferred from the plans and specifica- 
tions are to be executed by the Contractor as. a part of this 
contract. If complete drawings of detail have not yet been 
made, the same, when made and conforming to said plans and 
specifications, are to constitute a part of this contract, the 
Architect being the sole judge as to whether said detailed 
drawings conform to said plans and specifications. All the 
plans and drawings received by the Contractor at any time 
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daring the contiDuaDce of this contract are at its termlDation 
to be returned to the Architect. 

All material and work, where the quantity, dimensions, and 
quality are not shown on the plans or specified in the specifi- 
cations, are to be furnished in sufficient quantity and of suffi- 
cient dimensions for the proper execution of the work as deter- 
mined by the Architect, and the quality and workmanship are 
to be the best throughout, and satisfactory to the Architect. 

The Contractor is to take out at his own expense all neces- 
sary permits from the municipal or other public authorities, to 
give all the notices required by law or municipal ordinance, 
and to pay all fees and charges incident to the due and lawful 
prosecution of the work covered by this contract. 

If this contract inyolves excavation or mason-work, the 
Contractor is to execute the same without encroaching upon 
adjoining public or private property, and shall procure for the 
owner the certificate of some competent surveyor, to be selected 
by the owner, that there has been no such encroachment; 
unless the plans themselves provide for such encroachment, 
in which case the Contractor shall be relieved from all respon- 
sibility as to the correct location of the walls and foundations 
in this respect. 

The Contractor shall devote his time and personal superin- 
tendence to the execution of this contract, and shall employ a 
competent foreman or clerk of the works, who shall at all times 
be present while any work is being done under this contract, 
at the building. 

The entire work and all its parts, including material, work- 
manship, and rate of progress, shall be satisfactory to the 
Architect. All materials rejected by the Architect, whether 
worked or unworked, and whether affixed to the building or 
not, shall be removed from the premises (and for that purpose 
taken down if already attached to the building) at the request 
of the Architect ; and all work condemned by the Architect, 
as in any way unsound or as not conforming to the terms of 
this contract, shall be taken down forthwith and rebuilt by the 
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Contractor in accordance with the contract and in a manner 
satisfactory to the Architect The Contractor shall dismiss 
any of his employees if the Architect considers said employee 
incompetent or careless and so informs the Contractor. 

The Contractor shall clear away all dirt and rubbish caused 
by hb operations as often as requested by the Architect or 
Owner, and shall leave the premises at the termination of this 
contract hee from such dirt and rubbish and in a neat and 
clean condition. 

The Contractor shall prosecute the work speedily and con^ 
tinuously 
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and the entire work covered by this contract shall be finished 

by the day of 

, 18 . The damages for default are fixed at 

dollars for every day thereafter that the said work shall remain 
unfinished. 

The Contractor shall make good all defects, omissions, and 
violations of the terms of this contract whensoever discovered, 
during the progress of the work or afterwards, notwithstand- 
ing any payments that may have been made, or any certificates 
that may have been given, or any possession or acceptance of 
the work by the owner, and shall be responsible for any dam- 
ages that may be caused in making good said defects, omis- 
sions, or violations. 

The Contractor shall comply with all the laws, ordinances, 
and regulations for the time being in force in the city or town 
where the building is situated and relating to the building or 
other work included in this contract, and shall satisfy all the 
requirements of the Inspectors (if there be such) . 

The Contractor shall furnish all transportation, scaffolding, 
apparatus, ways, works, machinery, and plant requisite for the 
execution of this contract, and shall be solely answerable for 
the safe, proper, and lawful construction, maintenance and 
use of the same; he shall cover and protect his work from 
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damagey and all injury to the same, before the completion of 
this contract, shall be made good by him ; and shall be solely 
answerable for all damage or delay to the Owner or his prop- 
erty, to other contractors or employees of the Owner, to 
neighboring premises, or to any person or property, due to the 
improper, illegal or negligent conduct of the Contractor, or of 
his sub-contractors, employees, or agents, in or about the said 
building or the execution of the work covered by this contract 
or any extra work undertaken as hereinafter provided. 

The Contractor shall have sole charge and possession of the ^^Sw^^lnS 
work covered by this contract until the termination thereof ; Arohiteot. 
but shall permit the owner and the Architect and any person 
employed by either of them to visit, enter, and inspect the 
said work at all times and places during the progress thereof, 
and shall provide safe and proper facilities for such inspection. 

The Contractor shall permit other contractors or employees other Me- 
of the owner to prosecute their work, and shall render them 
all necessary assistance. 

THE owner's agreement. 

The Owner agrees to pay the Contractor the sum of..^ Oontr»et 

dollars according to the following schedules and subject to the ^^^^^ 
conditions hereinafter set forth : — 

The First payment to be dollars ($ ) Paymeat^ 

The Second payment to be dollars ($ ) 

The Third payment to be dollars ($ ) 

The Fourth payment to be dollars ($ ) 

The Fifth payment to be dollars ($ ) 

The Sixth payment to be dollars ($ ) 

The Seventh payment to be dollars ($ ) 
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And the Balance dollars ($ 



thirtj-five days after the completion of this contract 

Total, $ 

Provided, however, that none of the foregoing payments 
shall be due or payable, unless the following conditions shall 
have been complied with : — 

1. Unless the work to the stage in question has been done 
in the manner herein agreed, and there has been no breach by 
the Contractor of any of the provisions of this contract. 

2. Unless the Contractor shall deliver to the Owner the 
written certificate of the Architect that the work to the stage 
in question has, in his opinion, been done in the manner herein 
agreed. 

8. Unless (if the contract include excavations or mason*work 
on outside walls) the Contractor shall deliver to the Owner the 
written certificate of some competent surveyor to be selected 
by the Owner that there has been no encroachment upon ad- 
joining public or private property. 

4. Unless the property is free from all liens or right of lien 
for debts due or claimed to be due from the Contractor, and 
satisfactory evidence thereof furnished (if requested) to the 
Owner. 

ALTERATIONS AND EXTRAS. 

Aitwratioiui The Architect may in writing and from time to time order 

to^ OoSS™** the Contractor to make any changes in the work which do not 
increase the cost to the Owner or affect the time of completion. 
In case said changes make the work less expensive to the Con- 
tractor, a proportional deduction shall be made from the 
contract price above specified. In no case shall any change be 
made in the work which shall increase the cost of the work to 
the Owner, or involve any extension of time, without his 
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express and special consent ; and, if the Contractor shall proceed 
to execute such change without first obtaining such consent, he 
shall be concluded against making any extra charge for the 
said change or any claim for further time. 

In case of any change ordered by the Architect as aforesaid, 
or in case any other changes in the work are made by the 
mutual consent of the parties hereto, whether affecting the con- 
tract price or not, or the time of completion or not, all and 
singular the other provisions of this contract shall remain in 
force and apply to the contract as thus altered. 

ORDERS. 

If any orders are accepted by the Owner (and it is under- 
stood that he shall be under no obligation to accept any) , such 
acceptances shall be conditional on the due performance by the 
Contractor of all and singular the provisions of this contract, 
and subject to alterations as aforesaid. 

THE ARCHITECT. 

llie Architect mentioned in this contract is understood to be 

of , or such other Architect as the 

Owner may hereafter select ; any change to be notified to the 
Contractor in writing. 

The Architect shall have authority to enter and inspect the 
work at all times, to reject all material (whether set up or not) 
and to condemn all work which in his opinion is not in con- 
formity with the provisions of this contract, and to do all the 
things hereinbefore set forth as within his powers. Neither 
the Architect nor any person employed by him shall have any 
control or direction over the progress of the work, except the 
power of rejecting it, nor any control or superintendence over 
the scaffolding, apparatus, ways, works, machinery, or plant, 
the sole responsibility for which shall rest with the Contractor ; 
and neither of them shall have power to order extras or altera- 
tions, except as above provided, or any authority other' than 
that expressly set forth in this contract. The Architect shall 
not be deemed the agent of the Owner for any purpose 
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whatsoever, except as the Owner may in £act give him a special 
and express authority. 



Watv«r. 



StrikM and 



I>effMilt bj 
OvuirAotor* 



MISCELLANEOUS PROVISIONS. 

No payment of money under this contract nor any acceptance 
or possession taken of the work done hy the Contractor nor 
any certificate given shall he evidence of the performance of 
this contract or he construed as a waiver of any of its provi- 
sions hy the owner ; nor shall any waiver of any breach of this 
contract be held to be a waiver of any other or subsequent 
breach. 

If, in the opinion of the Architect, the Contractor is ob- 
structed or delayed in the prosecution or completion of the 
work by the neglect, delay, or default of any other contractor 
or by any damage which may happen thereto by fire or by the 
unusual action of the elements or by the abandonment of the 
work by the employes in a general strike, then the Contractor 
shall be entitled to such extension of the time specified above 
for the completion of the work as the Architect shall in writ- 
ing certify; provided, however, that claim is made by the 
Contractor at the time and in writing. 

If at any time before the completion of this contract the Con- 
tractor becomes bankrupt or insolvent, or makes an assignment 
for the benefit of creditors, or assigns this contract or sublets 
any part of it without the consent of the Owner first obtained 
in writing, or becomes incapable of completing the contract, or 
shall at any time for six days refuse or neglect to proceed with 
the contract work in the manner herein agreed to the satisfac- 
tion of the Architect, then the owner may at once terminate 
this contract by a written noti<\e delivered to the Contractor in 
person or at his usual place of business, and proceed to com- 
plete the work with other mechanics or contractors, and ac- 
count to the Contractor or his legal representatives as follows : 
the Owner shall be credited with all payments theretofore 
made by him to the Contractor, with the entire cost of complet- 
ing the work with said other mechanics and contractors, and 
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with all damages by delay or othepwifle caused by the default 
of the Contractor, includmg reasonable expenses of counsel. 
If the contract price exceeds the total amount of these credits, 
the excess shall be paid to the Contractor or his legal repre- 
sentatives. In case orders accepted by the Owner are outstand- 
ing, the holders thereof shall be entitled to such excess in 
preference to the Contractor or his legal representatives. If, 
however, the total amount of the said credits exceeds the con- 
tract price, the excess shall be due horn the Contractor to the 
Owner. In such accounting, the Owner shall not be held to 
obtain the lowest figures for the work of completing the con- 
tract ; but all sums actually paid by him for such completion 
shall be credited to him. 

All material delivered at the building by or on account of 
the Contractor, and intended to be incorporated with the build- 
ing, shall become the property of the Owner as delivered ; but 
the Contractor may repossess himself of any surplus left at the 
completion of the contract. All scaffolding, apparatus, ways, 
works, machinery, and plant brought upon the premises by the 
Contractor, or used by him, shall remain his property ; but, in 
case of default and a completion of the contract work by the 
Owner, the latter shall be entitled to use the said scaffolding, 
apparatus, ways, works, machinery, and plant without cost or 
liability for depreciation or injury by use. 

If the Owner does not make the payments herein provided as 
and when the same shall become due and payable, he shall be 
liable to the Contractor for interest on the same ; and if such 
default continues for a period of ten days, the Contractor may, 
by a written notice delivered to the Owner in person or at his 
usual place of business, terminate this contract. But the ac- 
ceptance of any money under this contract subsequent to such 
default shall operate as a waiver thereof and of the right to 
terminate this contract by reason thereof. 

The Owner shall keep the building and the material on the 
premises insured against fire in such companies as he shall 
select, for the benefit of himself or any mortgagee and of any 
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and all contractors on the boilding who shall request such 
insurance in writing. The expense of said insurance shall be 
borne by the Owner ; but he shall not be responsible for car- 
rying too little insurance, unless the Contractor has requested 
him in writing to insure in a certain specified amount, and the 
Owner has neglected to do so for an unreasonable length of 
time. In the event of a fire, the insurance money shall be 
divided between the Owner and any mortgagee and those Con- 
tractors for whose benefit the insurance was taken out, as their 
interests may appear ; and the parties hereto shall respectively 
proceed to the completion of this contract. 
Settlement All disputes arising out of this contract or the performance 
or breach thereof shall be settled by mutual agreement or in a 
court of law or equity before a single justice, auditor, or 
special master, and no claim shall be made for a trial by jury 
on the whole case or special issues. 

In witness whereof, we the said 

and the said 

hereto set our hands and seals this day of 18.... 
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Abandonment of Work, 202 
Acceptance by letter, 184 
Acceptance bv telegraph, 186 
Acceptance, Contract by, 189 
Acceptance, Informal, l94 
Acceptance must be clear, 22 
Acceptance of proposal by architect, 189 
Accusation of taking illicit commissions 

not libellous, 96 
Actual damage only can be recoTered, 

317 
Advertisement, Contract through, 17 
Esthetic matters, Owner's wishes must 

be followed in, 65 
Agency, The Architect's, for the owner, 

366 
Agreement not to be performed within a 

year, 216 
Agreement or waiver, 278 
Agreements, Supplementary, 278 
Alterations, Right to order, 368 
Arbitration clauses. Objections to, 366 
Architect as agent for owner, General 

Rule, 81 
Architect cannot delegate his authority, 

93 
Architect cannot employ others to do 

contractor's work, 92 
Architect cannot give certificates to sub- 
contractors, 91 
Architect does not guarantee perfection 

of plan or perfection of building, 38 
Architect, Extensive authority of in his 

own province, 78 



Architect has no authority to change con- 
tract, 87 

Architect, How far can the — bind the 
owner ? 81 

Architect, How far can the — go in in- 
specting concealed work ? 86 

Architect, Importance of satisfying the, 
138 

Architect is bound to know the local 
building regulations, 64 

Architect must act fairly toward the 
builder, 131 

Architect must give certificate if re- 
quested, 161 

Architect must not consent to doubtful 
construction, 66 

Architect must not consider other 
accounts between owner and builder, 91 

Architect. Negligence of, a question of 
fact, not of law, 61 

Architect not a mere watchman, 61 

Architect not insurer of perfection in 
work, 60 

Architect not required to ascertain accu- 
racy of work, 34 

Architect not to be confounded with 
builder. 39 

Architect, Relation of to Commissioners, 
38 

Architect, Responsibility of, as dis- 
tinguished from that of huilder, 73 

Architect, Satisfaction of, 366 

Architect to carry out employer's wishes, 
under certain restrictions, 64 
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Akchitect, Verbal orders of, 359 
Architect. Why the — should know some- 
thing of law, 1 
Architect's agency for the owner, 356 
Architect's and builder's responsibility 

in France, 61 
Architect's contract a personal one, 126 
Architect's contract entire, 126 
Architect's duty to be ascertained by 

evidence, not by caprice of jury, 32 
Architect's employment, 2 
Architect's fault. Delay through, 185 
Architect's fees not properly a part of 

estimated cost, 70 
Architect's position in society. The, 28 
Architect's responsibility to the public, 74 
Architect's right to mechanic's lien, 121 
Architect's service. What is included in, 

110 
Architects and owners, 67 
Architects as expert witnesses, 79 
Architects, Authority of, derived from 

contract, 142 
Architects in England, Great authority 

of, 135 
Architects in the Napoleonic period, 57 
Architects must be honest, 94 
Architects, Salaried, 98 
Architects, The methods of employing, 98 
Architects, Skill and care required of, 28 
Artistic ^oods. Special authority neces- 
sary for purchasing, 85 
«*As Directed," 262 
Authority, Architect cannot delegate his, 

93 
Authority, Architect has no — to change 

contract, 87 
Authority, Architect exceeding his, — a 

French instance, 83 
Authority, Implied, in matters of con- 
struction, 82 
Authority of architect derived from con- 
tract, 142 
Authority of architect extensive in his 

own province, 78 
Authority of architects in England, 135 
Authority of superintendent extends to 

time when work shall be done, 78 
Authority, Special, necessary for pur- 
chasing artistic goods, 85 



Brick house. A, 260 



Builder and owner, Relation between 

fixed by contract, 180 
Building a house and performing work. 

Difference between. 353 



Carb of building. Responsibility for, 350 

Careless workmen, Dismissal of, 349 

Certipicate, Architect must give if re- 
quested, 161 

Certificate, Decisions vary as to neces- 
sity for, 167 

Certificate, Final, really provisional, 177 

Certificate, Mere occupancy not waiver 
of, 179 

Certificate required for extra as well as 
contract work, 163 

Certificate, The, 158 

Certificate, Waiver of, 178 

Certificates and orders must be in form 
specified by the contract. 90 

Certificates to sub-contractors. Archi- 
tects cannot give, 91 

Chanoes in contracts with corporations, 
279 

Choice of a design. Terms of, 23 

Collusion, Courts of Equity will interfere 
in case of, 134 

Columns, Raising of, 75 

Columns, Thickness of, 87 

"Commencement," 261 

Commission, Owner must state cost of 
building for computing, 112 

Commissioners and architect, Relation of, 
38 

Commissions, Illicit, Accusation of taking 
not libellous, 96 

Commissions from contractor cannot be 
collected, 96 

Compensation cannot be recovered from 
two persons for the same injury, 55 

Compensation, Partial, recoverable in 
case of death, 126 

Competition, Estimates in, 71 

Competition, Strict adherence necessary 
to terms of, 18 

Competitive drawings, Value of, 26 

Completion, Successive dates for, 350 

Compliance with local regulations, 350 

Concealed work. How far can an archi- 
tect go in inspecting. 86 

Conditional acceptance of plans, 72 

Conditions, Ini ompatible, 22 
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Consent to tub-letting, 848 

Consideration, The, 190 

Construction, good, Exigencies of para- 
mount, 64 

Construction, Implied authority in matters 
of, 82 

Contract, Architect's, a personal one, 126 

Contract, Architect's, entire, 126 

Contract, Authority of architect derired 
from, 142 

Contract by acceptance of proposal, 189 

Contract by advertisement, 21 

Contract based on drawings used for esti- 
mating, 158 

Contract, Certificates and orders must be 
in form specified by the, 90 

Contract, X>eductions from, 289 

Contract, Delirery of, 196 

Contract, Forfeited, may be reinstated, 
309 

Contract, Formal, The, 361 

Contract. Forms of. 961 

Contract, Fraudulent, not binding, 218 

Contract may not be entirely yitiated by 
fr*ud, 220 

Contract not broken by delay, if builder 
pays penalty, 321 

Contract, Prorision for interim payments 
does not affect entirety of, 230 

Contract, Relation between owner and 
builder fixed by, 180 

Contract, The lowest bidder not neces- 
sarily entitled to, 221 

Contract through adyertisement, 17 

Contract, Uniform, 362 

Contract. Written, excludes verbal yaria- 
tions. 208 

Contract, Written, parol tes^mony ad- 
missible to supply deficiencies in, 271 

Contractor, Death of, ^ 

Contractor should give notice on dis- 
coyering mistake, 219 

Contractor's debts cannot be assumed by 
public corporation, 203 

Contractor 8 position where work is 
abandoned, 292 

Contractor's warranty, 349 

Contractor's work. Architect cannot em- 
ploy others to do, unless authorized by 
contract, 92 

Contractors, Commissions from cannot be 
collected, 96 

Contracts, Diyisibility of according to 
their stipulations, 2'il 



Contracts, Enforcement of, 362 

Contracts, Entire and divisible, 228 

Contracts, Extras in public, 202 

Contracts for employment, 181 

Contracts, Implied, 182 

Contracts, Sealed, 191 

Contracts, Sunday, 217 

Contracts under seal, 279 

Contracts, What deviations are uninten- 
tional and inadvertent, 240 

Contracts, Wilful or careless departures 
from, 289 

Contracts with corporations and private 
individuals. Differences between, 196 

Contracts, Written, oral and implied, 180 

Contracts, Written, 181 , 

CoNTRiBCTORT misfcasance, 67 

('Corporate seal, Necessitv for, 196 

Corporation, public, cannot assume con- 
tractor's debts, 208 

Corporation, public, not obliged to carry 
out its contracts, 204 

Cost, ** Estimated," means reasonable cost, 
112 

Cost, Limit of, may be agreed beforehand, 
69 

Cost, limit of, rules, whore incompatible 
with effect desired, Q^ 

Cost of building must be stated by owner, 
112 

Cost, What courts think about limit of, 69 

Cost, What limit of ordinarily covers, 67 

Cost, What is reasonable compliance with 
limit of, 68 

Courts of equity will interfere in case of 
collusion, 134 

Customs, local. The courts on, 269 



Damaoe, Actual only can be recovered, 
317 

Damages for delay, 317 

Damages for negligence, Measure of, 64 

Damages, Two theories of. The first theory, 
99 

Damages, Two theories of. The second 
theory, 100 

Damages, Wages earned in other employ- 
ment to l>e offset from, 103 

Death of contractor, 308 

Dkath of owner, 308 

Decisions vary as to necessity for certifi- 
cate, 167 
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DsDUCTiovs from contract, 289 

Deductions, Uncertain tj of, 177 

Delay by others' fault, 323 

Delay, Damages for, 317 

Delivery of contract, 195 

Dbpartcrb from contract, wilful or care- 
less, 239 

Design, Terms of choice of, 23 

Detail and general drawings. Variations 
between, 146 

Deviations from contract. What are un- 
intentional and inadvertent, 240 

Difference between building a house and 
performing work, 353 

Difference between contracts with corpo- 
rations and private individuals, 196 

Digests of mechanic's lien laws unreliable, 
344 

Discharge, Wrongful, 99 

Dismissal of careless workmen, 349 

Divisible and entire contracts, 228 

Divisibility of contracts according to 
their stipulations, 231 

Doubtful construction. Architect must 
not consent to, 65 

Draining quicksand, 209 

Drawings as written orders, 146 

Drawings for the Houses of Parliament, 
The, 129 

Drawings not equivalent to written order 
in Massachusetts, 151 

Drawings not included in superintendence, 
HI 

Drawings, Ownership of, 128 

Drawings. The French law, 129 

Drawings used for estimating. Contract 
based on, 153 

Drawings, Variations between detail and 
general, 146 

Duty of architect to be ascertained by 
evidence, 32 



Earth excavation, 263 

Employer's liability. How to guard owners 

against, 360 
Employer's wishes to be carried out by 

architect under certain restrictions, 64 
Employment of architect, 2 
Employment, Contracts for, 181 
Employment, Person employed must keep 

to terms of, 106 • 
Enfobcement of contracts, The, 352 



Enoaobmbnt for services not to be com- 
pie ted within a year, 3 

Entire and divisible contracts, 228 

Entirety of contract not affected by pro- 
vision for interim pavments, 230 

Equerry, An, as a building expert, 44 

Equity courts will interfere hi case of col- 
lusion, 134 

"Erection," 262 

Estimated cost, Architect's fee not prop- 
erly a part of, 70 

Estimated cost means reasonable cost, 112 

Estimates in competition, 71 

Estimates, Inevitable uncertainty of, 68 

Excavation, Earth, 263 

Exigencies of good construction para- 
mount, 64 

Expert Witnesses, Architects as, 79 

Extensive authority of architect in his 
own province, 78 

Extras, Danger to architects in ordering 
artistic, 84 

Extras ordered by aft^hitect, 143 

Extras, Verbal orders for, 285 

Extra work, Certificates required for, 168 

Extra work. Price for, 289 

Extra work. The claim to pay for, 108 



Feb for partial service based on fee for full 

service, 120 
Fees, Architects', not properly a part of 

estimated cost, 70 
Fees, Schedule, 113 
Fees, Schedule, What notice necessary, 

114 
Final certificate really provisional, 177 
Five per cent rule, 113 
Forfeited contract may be reinstated, 309 
Forfeitures and liquidated damages, 318 
Formal contract, The, 351 
Forms of contract, 361 
Fraud may not entirely vitiate contract, 

220 
Frauds, Statute of, 213 
Fraudulent bidding dangerous, 227 
Fraudulent contract not binding, 218 



General conditions, 345 
General conditions prefixed to specifica- 
tions, 188 
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H0KORAB1.E practice, The pablic idea of, 05 
House, A bnck, 260 

Houses of Parliament, Drawings for, 129 
How far can the architect bind the owner, 

81 
How far can the architect go in inspecting 

concealed work, 86 
How soon proposal must be accepted, 183 
How to guard owners against employer's 

liabiUty, 360 



Implied agreements for changes, 280 
Implied authority in matters of construc- 
tion, 82 
Implied contracts, 182 
Incompatible conditions, 22 
Individual officials, Liability of, 204 
Inevitable uncertainty of estimates, 68 
Inspecting concealed work, 86 
Insurance clause in contracts, 361 
Intelligence, Servant must show, 108 
Interim payments. Provision for does not 

affect entirety of contract, 230 
Iowa, The law in, 54 



Legal structures, The responsibility for 

the failure of, 210 
Liability, employer's. How to guard own- 
ers against, 360 
Liability of individual officials, 204 
Lien, Limit of claim in mechanic's, 125 
Lien, Mechanic's, Right of architect to, 

121 
Limit of claim in mechanic's lien, 125 
Limit of cost may be agreed beforehand, 

69 
Limit of cost. Reasonable compliance with, 

68 
Limit of cost rules, where incompatible 

with effect desired, QQ 
Limit of cost, What courts think about, 60 
Limit of cost. What it ordinarily covers, 67 
Liquidated damages. Forfeiture and, 318 
Local customs. The courts on, 259 
Local regulations. Compliance with, 350 



Maine, Statute of Frauds of, 213 
Mantels, Tiles, etc., 80 



Materials, Old, 265 

Materials, What is implied in regard to, 
264 

Measure of damages for negligence, 54 

Measurement, Plasterers', 260 

Mechanic's lien laws. Digests of unre- 
liable, 344 

Mechanic's lien. Limit of claim in, 125 

Mechanic's lien. Right of architects to, 
121 

Mere occupancy not waiver of certificate, 
179 

Methods of employing architects, 98 

Misfeasance, Contributory, 57 

Mistake, Contractor should give notice on 
discovering, 219 

"More or less," 267 



Napoleonic period. Architects in the, 57 

Natural bed, 266 

Necessity for certificate. Decisions vary 

as to, 167 
Negligence, Measure of damages for, 54 
Negligence of architect a question of fact, 

not of law, 51 
NoN-MBMBER of lustitutc, Schcdulc usages 

valid for, 115 
'* Not less," 263 



Objections to arbitration clauses in con- 
tracts, 356 

Occupancy does not imply acceptance, 314 

Occupancy not waiver of certificate, 178 

Offer, Withdrawal of, 185 

Old materials, 265 

One party only. Signature by, 192 

Orders, 274 

Orders, Verbal, of the architect, 359 

Other accounts between owner and builder 
not to be considered by architect, 91 

Others, Delay by fault of, 323 

Owner, Death of, 308 

Owher, How far can the architect bind 
the, 81 

Owner, How to guard against employer's 
liability, 360 

Owner must state cost of building, 112 

Owner, Plans paid for by. Ill 

Owner and builder, Relation between fixed 
by c*ontract, 180 
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Owners and architects, should haye better 

understanding, 07 
Owher's general agent, Deposit of money 

in architect's hands does not make him, 

86 
Owner's wishes must be followed in sbs- 

thetic matters, 06 
Ownership of drawings, 128 



Parol testimony admissible to supply 

deticieneies, 211 
Partial compensation recoyerable in case 

of death, 120 
Partial service, Fees for, 116 
Payment on entire contract not due until 

completion, 229 
Personal, Contract with architect is, 126 
Piling not shown on plans, 149 
Plans, Conditional acceptance of, 72 
Plans paid for by owner. 111 
Plasterer's measurement, 300 
•* Plastering," 207 
Position of contractor when work is 

abandoned, 292 , 

•Premiums, 325 
Price for extra work, 289 
Proposal, Acceptance of by architect for 

the owner, 189 
Proposal, Acceptance of by letter, 184 
Proposal, Acceptance of by telegraph, 186 
Proposal and acceptance, 183 
Proposal by advertisement, 21 
Proposal, Informal acceptance of, 194 
Proposal must be accepted as made, 186 
Public corporation not obliged to carry 

out its contracts, 204 



Quantities. 268 
Quantum Meruit, 177 
Quicksand, Draining, 209 



Raising of Columns, 75 

Reasonable compliance with limit of cost, 

68 
Reasonable skill and care, What are, 29 
Regulations, Local. Compliance with, 360 
Relations between owner and builder 

fixed by the contract, 180 



Relation of commissioners and architect, 
38 

Responsibility between architect and con- 
tractor, Solidarity of, 62 

Responsibility for care of building, 360 

Responsibility for variations, 288 

Responsibility, Legal principles modify- 
ing, 77 

Responsibility of arcliitect and builder in 
France, 61 

Responsibility of architect, as distin- 
guished from that of builder, 73 

Responsibility of the architect for the 
correctness of his certificates, 76 

Responsibility of the architect to the 
public, 74 

Responsibility for the failure of legal 
structures, 210 

Right to order alterations, 368 

RooF-TiMBBRS, Rottiug of, 68 



Salaried architects, 98 

Sand. 266 

Satisfaction, The, of the architect, 355 

Schedule, as evidence of custom, not 

favored by the courts, 113 
Schedule customs. Question to be raised 

with caution, 118 
Schedule fees for partial service, 116 
Schedule fees reasonable in amount, 113 
Schedule fees, — the five per cent rule, 113 
Schedule fees, what notice is necessary, 

114 
Schedule rates often favor client, 119 
Schedule, The, in court, 46 
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